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(i) 

No. 12,953 

APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 

The principal questions involved in this appeal are: 

1. Is it reversible error for the court below to declare, on a mo¬ 
tion for summary judgment, that certain facts appear without substan¬ 
tial controversy when the complaint and affidavits filed in support of the 
motion allege facts which are completely controverted by defendants' 
answer and opposing affidavits, there has been neither a trial nor even 
a pre-trial, and the record shows the existence of volumes of evidence 
to be weighed and considered in order to make a proper decision. 

2. Is it reversible error for the court below, without a trial or 
stipulation, to render a summary judgment declaring that a board of ar¬ 
bitrators was appointed and properly functioned pursuant to an arbitration 
agreement which was rescinded, canceled and annulled by documentary 
evidence in the record before the board ever had a formal meeting. 

3. Is it reversible error for the court below to render a summary 
judgment without a trial or stipulation that Congress intended former 
partners to be beneficiaries of private relief legislation in the face of 

an unrefuted and undenied affidavit by the Congressional sponsor to the 
contrary. 

4. Is it reversible error without a trial or stipulation for the 
court below to disregard the statute of limitations, the statute of frauds, 
and the doctrine of laches pleaded in the answer to the complaint and not 
refuted by appellees in their reply to the answer. 

5. Is it reversible error for the court below, without a trial or 
stipulation, and against the will of one member of a three-member 
partnership, to re-create a partnership at will which was dissolved by 
the breach of the informal partnership agreement by two members thereof. 

6. Is it a denial of due process of law and the right of trial by jury, 
in violation of the Constitution, for the court below to refuse appellants the 
right to submit oral evidence to refute charges of fraud and deceit made 
in the complaint and denied in the answer, and to cross-examine their 


accusers. 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this appeal by this Court is founded on Section 
1291, Title 28, United States Code. 

STATEMENT OF THE CASE 


Morris F. Luff and Ruth K. Luff, defendants below, have appealed 
from a partial summary judgment entered by the Court below on August 
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29, 1955, declaring that Willard J. Luff, John W. Slacks and Morris 
F. Luff are the members of the Willmore Engineering Company, a 
partnership, for whose relief Congress enacted Private Laws Nos. 

495 and 501, 83rd Congress, 2nd Session, approved June 30, 1954, 
and July 6, 1954, respectively. 

STATEMENT OF FACTS 

In 1943 Willard J. Luff and Morris F. Luff orally established an 
informal partnership at will, known as Willmore Engineering Company, 
with headquarters in Washington, District of Columbia, for the per¬ 
formance of technical engineering, management and supervisory serv¬ 
ices relating to contracts and commitments for the production of power 
driven cargo winches for sea-going vessels operated in the war effort 
by and on behalf of the United States Maritime Commission (R. 2, 48, 
148, 151, 152, 188, 4 89; App. 2, 48, 85, 87, 92, 150) The capital 
necessary to begin the partnership business, amounting to about 
$3, 700. 00, was contributed by appellant, Morris F. Luff, and has 
not been repaid to him (R. 151, 489, 490; App. 87, 150, 152). 

About April 1, 1944, John W. Slacks became associated with the 
partnership, having contributed the sum of $500. 00 to the firm (R. 47, 
489; App. 47, 150, 151). His entire relationship with the partnership 
was terminated about May 15, 1948, after he had received repayment 
of his capital advance and full compensation for all services rendered 
to the firm (R. 47, 151, 489, 490; App. 47, 87, 150, 151, 152). There¬ 
after he took no part in the affairs of the firm and rendered no assis¬ 
tance whatever in connection with attempts to realize on firm assets 
(R. 490; App. 152, 154). The firm became inactive and was dissolved 
in 1945. Its only asset was a claim against the United States Maritime 
Commission®. 2, 3, 491; App. 3, 155). 
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About October 1, 1949, Willard J. Luff obtained employment in 
the State of Pennsylvania, withdrew from participation in the partner¬ 
ship affairs, and ever since has continued in such employment. He 
expressed grave doubt as to any success in establishing the claim of 
the partnership; announced his withdrawal from all activity, responsi¬ 
bility and liability for anything Morris F. Luff might thereafter do with 
respect to the partnership; and from that time he took no part in the 
firm's affairs. He stated positively his belief in the futility of further 
efforts to realize on the claim against the Government (R. 490, 491; 
App. 153, 154), and definitely abandoned the partnership about October 
1, 1949. The informal partnership formed in 1943 then became finally 
and completely dissolved (R. 140, 148, 151, 491; App. 80, 85, 87, 153, 
154). Without the knowledge or consent of Morris F. Luff, Willard J. 
Luff withdrew from the firm's funds about $10, 000. 00 more than Morris 
F. Luff received (R. 188, 189, 483; App. 92, 93, 143). Thereafter all 
activity with respect to the partnership claim was carried on by Morris 
F. Luff and Ruth K. Luff, his wife, these appellants (R. 188, 491, 515; 
App. 93, 154) who sought, from early in 1950 until successful, the en¬ 
actment of private relief legislation by Congress (R. 194, 487; App. 96, 
97). Several bills were introduced and committee hearings were had 
thereon. In December, 1953, Lawrence B. Slater, Administrative and 
Legislative Assistant to Honorable Frank Small, Jr., a Representative 
in Congress from the Fifth Congressional District of Maryland, and 
Morris F. Luff presented to the Secretary of Commerce, through the 
General Counsel of the Department of Commerce, a proposal to settle 
the claim in question against the Maritime Commission by arbit ration, 
which was agreed to by the Secretary of Commerce. A new bill was 
drafted by Mr. Slater and introduced by Congressman Small in January, 
1954, as H. R. 7258, which was passed by the House March 16, 1954, 
and by the Senate shortly thereafter. As first enacted, this measure 
provided that three judges from the United States District Court for 


4 


the District of Columbia, appointed by the Chief Judge of the United 
States Court of Appeals for the District of Columbia Circuit (this 
Court) were to constitute the board of arbitrators. This provision 
was objected to by both the Chief Judge of this Court and the Chief 
Judge of the United States District Court for the District of Colum¬ 
bia, whereupon an amendment was made by a conference committee 
of the Senate and House of Representatives, and the legislation was 
enacted in its present form, the text thereof appearing at pages 6 and 
7 of the Record and the appendix (See also R. 194, 195; App. 96, 97). 

Learning of the possibility of success by Morris F. Luff in pro¬ 
curing enactment of relief legislation, Willard J. Luff, on June 17, 

1954, appeared in the offices of Congressman Small, and stated that 
his relationship to the partnership known as Willmore Engineering Com¬ 
pany was in controversy with Morris F. Luff. He was advised by Mr. 
Slater that unless the controversy was settled, Congressman Small and 
his office would be disinclined to continue sponsorship of the relief leg¬ 
islation, which would be allowed to die. Both Willard J. Luff and Mor¬ 
ris F. Luff were advised by Mr. Slater to settle their differences by 
arbitration (R. 195; App. 97). Willard J. Luff suggested that Eugene 
D. Hegarty be appointed as arbitrator of the relationship of the parties 
concerned, as well as a member of the board of arbitrators provided 
for in the then pending legislation. To this Morris F. Luff agreed 
(R. 189, 191, 196, 487; App. 93, 94, 95. 98, 147). Thereupon, an 
agreement was prepared, dated June 19, 1954, providing that for the 
purpose of finally ’’resolving, settling, and liquidating all” their ’’rights, 
interests and obligations in the partnership known as WILLMORE EN¬ 
GINEERING COMPANY” the parties mutually agreed to arbitration and 
irrevocably appointed Eugene D. Hegarty as their ’’arbitrator to hear, 
investigate, and arbitrate a final determination on all matters con¬ 
cerning” their ’’former and present relationships pertaining to WILL¬ 
MORE ENGINEERING COMPANY, and as arbitrator for WILLMORE 
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ENGINEERING COMPANY on the Board of Arbitrators to be created 
under the pending bill in Congress, H. R. 7258, in the event it is en¬ 
acted and becomes law” (R. 148, 191, 196, 487; App. 85, 94, 95, 98, 

147, 148). 

The original copy of the agreement of June 19, 1954, was signed 
by Willard J. Luff and Morris F. Luff in the presence of Lawrence B. 
Slater and Mr. Hegarty, and then was signed about half an hour later 
by Ruth K. Luff in the presence of Mr. Hegarty (R. 150, 487; App. 86, 
147, 148). Willard J. Luff took a carbon copy of the agreement, met 
John W. Slacks in Pennsylvania while Mr. Slacks was on a trip to New 
York, and had him sign it (R. 151; App. 86, 87). Appellees claim that 
this is the real agreement between the parties (R. 7, 8; App. 8). Ap¬ 
pellants claim that the agreement signed by Willard J. Luff, Morris 
F. Luff and Ruth K. Luff is the controlling instrument (R. 482; App. 142, 
143). 

Pursuant to his appointment, Mr. Hegarty, on July 31, 1954, held 
a meeting at which were present Willard J. Luff, Morris F. Luff, Ruth 
K. Luff and C. W. Donaldson. After hearing oral statements and con¬ 
sidering documentary evidence, Mr. Hegarty made a preliminary find¬ 
ing Dated July 31, 1954, to the effect that the entire relationship of 
John W. Slacks to the partnership was terminated in 1948, and that 
"in November 1949 Willard Luff abandoned his interest in Willmore 
Engineering Co., ceased to exert any effort for or on behalf of the 
Partnership and devoted his full time to other employment, after re¬ 
ceiving full compensation for his expenses and two-thirds of the with¬ 
drawals; as against Morris Luff’s receipt of all his expenses and a 
sum approximately half the amount of Willard’s withdrawals, but not 
his contributions of money” and that "Morris Luff as sole remaining 
Partner conducted the affairs of the Firm from and after November 
1949" (R. 151, 491; App. 87, 154). 
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Pursuant to the provisions of the relief legislation, the Secre¬ 
tary of Commerce appointed Delos G. Smith, Esquire, a Washington 
attorney, as the Government’s member of the board of arbitration, 
and he, with Mr. Hegarty, appointed Gerald Ryan as the third mem¬ 
ber of the Board. After hearings, the board, on January 13, 1955, 
made its award in the amount of $375, 577. 37 §R. 30-36; App. 34-38). 

On August 4, 1954, counsel for appellees, assisted by Willard 
J. Luff, composed and sent a registered letter to Mr. Hegarty, stat¬ 
ing, among other things, that 

TT You are further advised that our cli¬ 
ents deny that the agreement in writing entered 
into between themselves and Morris Luff on 
June 19, 1954, to which you also were a sig- 
nator (sic) is valid or binding upon any of the 
alleged parties thereto, and aver that said 
agreement is void and of no effect whatsoever. 

* * * * * * * 

tT Our clients further draw in question 
whether the attempted and purported appoint¬ 
ment of Eugene D. Hegarty as one of the three 
arbitrators to be appointed pursuant to said 
Acts of Congress has any force, effect or va¬ 
lidity, for the reason, among others that may 
hereafter be advanced if necessary, that said 
attempted and purported appointment occurred 
on June 19, 1954, and the Acts of Congress 
aforesaid did not become law until June 30th, 
and July 6th, 1954, and said attempted and 
purported appointment was not then made in 
pursuance of said Acts of Congress” (R. 112- 
114; App. 70-73). 

Appellees, in their complaint in the court below, allege that on 
August 4, 1954, they repudiated and rescinded the agreement of June 
19, 1954 ’’insofar as it purported to appoint the said Eugene D. Hegarty 
as arbitrator between the partners of the said Willmore Engineering 
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Company, and revoked all power and authority therein given the said 
Eugene D. Hegarty to act as arbitrator between them and the said Mor¬ 
ris F. Luff 1 ’ (R. 9; App. 9). 

To the complaint filed in the court below, appellants filed a joint 
and several answer, denying all material allegations of the complaint, 
and setting forth additional facts, which established the following definite 
issues of fact requiring evidence to resolve: 

(1) That John W. Slacks finally and completely withdrew from the 
partnership in 1948. 

(2) That Willard J. Luff abandoned and withdrew from the partner¬ 
ship finally on or about October 1, 1949. 

(3) That appellants, Morris F. Luff and Ruth K. Luff, continued 
the use of the name of Willmore Engineering Company after 
October 1, 1949, without objection by either of the appellees. 

(4) That appellants, at their own expense, continued efforts to 
collect the claim against the United States and by such efforts 
brought about enactment of the private relief legislation in¬ 
volved in this litigation. 

(5) That appellants owned the claim against the United States in 
1954 when the private relief legislation was enacted. 

(6) That the Willmore Engineering Company for whom the legis¬ 
lation was enacted consisted of appellants only. 

(R. 149; App. 86) 

On April 20, 1955, appellees filed in the Court below a motion for 
partial summary judgment that the partnership known as Willmore En¬ 
gineering Company for whose relief the legislation mentioned was enacted 
consisted of Willard J. Luff, John W. Slacks and Morris F. Luff (R. 58, 
59; App. 56). In support of their motion, appellees filed the affidavits 
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of Willard J. Luff and their two attorneys, R. Sidney Johnson and J. 
Richard Earle, and an affidavit executed by the three arbitrators (R. 
109-111, 197, 198), and some documentary evidence showing who con¬ 
stituted the partnership in 1945 and 1949, and how it was described in 
1951 (R. 25, 392-403; App. 29, 130, 132). To this motion, appellants 
duly filed their verified memorandum in opposition, an affidavit of Mor¬ 
ris F. Luff and a copy of the agreement of June 19, 1954, signed by 
Willard J. Luff, Morris F. Luff, and Ruth K. Luff (R. 148-187, 188- 
190, 191; App. 85-92, 92-94, 95). Appellants also filed a motion for 
summary judgment of dismissal, supported by the affidavit of Lawrence 
B. Slater (R. 192, 194-196; App. 95-98). The motion of appellees was 
heard by the court below on June 1, 1955, and on August 29, 1955, the 
partial summary judgment appealed from was entered (R. 369-370; App. 
119, 120). Appellants 1 motion for summary judgment of dismissal was 
denied without hearing (R. 368; App. 119). 

Appellees also filed in the court below a motion to pay the fees or 
commissions of the arbitrators chargeable under the private relief leg¬ 
islation to Willmore Engineering Company from the funds deposited in 
the registry of the court, and, over the objections of appellants, the 
court below directed payment thereof (R. 200, 201, 373, 374; App. 102, 
103, 121). Appellants have appealed therefrom also (R. 377; App. 122). 


STATEMENT OF POINTS 

The Statement of Points on Appeal (15 in number) appears in the 
record at pages 378, 379; Appendix pages 122-124). Summarized, the 
points present the six principal questions set forth in the ’’Questions 
Presented” above. Repetition here is considered unnecessary. 
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SUMMARY OF ARGUMENT 
Summary Judgment Improper 

1. The allegations of the complaint concerning the formation of 
a partnership in 1943, its dissolution in 1945, the agreement to settle 
by arbitration the differences between the individuals formerly consti¬ 
tuting the partnership, the alleged cancellation of the arbitration agree¬ 
ment by plaintiffs below for a limited purpose, the attempted establish¬ 
ment of the fiction of a continuing partnership for some nine years 
after dissolution, and the charges of fraud made against defendants be¬ 
low (appellants here), together with the denials of material allegations 
by defendants below in theijc answer, establish a situation as to which 
there is no solution afforded by the evidence in the record. The answer 
denies all material allegations of the complaint, and the documentary 
evidence overcomes those allegations. As to the others, evidence is 
required in order to reach a proper solution. Therefore, material 
issues of fact remain in the case and a summary judgment is improper. 
This is particularly true with respect to the members of the partner¬ 
ship for whose relief private laws were enacted by the 83rd Congress. 
The claimants for whose relief the private legislation was enacted are 
appellants herein. This is particularly so, because, as the record 
clearly shows, both appellees abandoned and deserted the partnership 
in 1948 and 1949 and appellants continued using the name of the former 
partnership without objection by appellees, and appellants were the 

only ones who procured the enactment of the private relief legislation, 

* 

which was for their benefit and not for the benefit of appellees. 


10 


Annulment of Arbitration Agreement 

2. The appellees alleged in their complaint below that they an¬ 
nulled the arbitration agreement of June 19, 1954, only insofar as it 
appointed Mr. Hegarty as an arbitrator of the personal relationship 
of the former partners. This allegation is contrary to their letter of 
annulment dated August 4, 1954, because that letter challenged the 
validity of the agreement for any purpose. The annulment was attempted 
after appellees were notified that Mr. Hegarty’s decision would be ad¬ 
verse to them. Thereafter, they attempted to claim annulment for a 
limited purpose - they tried to annul the bad part of the agreement and to 
retain the part that benefitted them. 

Annulment must be in toto. If a party to a contract elects to re¬ 
scind, he must do so as to the entire instrument. 

If the rescission of Mr. Hegarty’s authority was ineffectual, then 
his findings concerning the individual rights of the parties is binding 
on appellees as well as appellants. If the annulment was effective, 

Mr. Hegarty had no authority or right to sit as a member of the board 
of arbitrators established by the private relief legislation, and the pur¬ 
ported award of the board is illegal and void. 

Who are Beneficiaries of the Legislation 

. 3. The documentary evidence in the record, which was before 
the court below, clearly shows that from 1949 on these appellants con¬ 
tinued, without opposition or objection from appellees, to use the name 
of Willmore Engineering Company. Under that name, they, at their 
own expense, initiated and carried to successful enactment the private 
relief legislation involved in this case. They were the claimants 
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referred to in the hearings and committee reports. Appellees had 
abandoned all their interest and rights in the affairs of the former 
partnership known as Willmore Engineering Company, bore none of 
the exepnse of procuring enactment of the private relief legislation, 
and contributed nothing whatever thereto. They breached their duty 
toward their fellow partner, and after his and his wife’s successful 
efforts, appellees now attempt to capitalize thereon by the fiction of 
a continuing partnership for the purposes of liquidation only. They 
have forfeited their rights by a breach of the partnership arrangement. 

Statutes of Limitation and Frauds and Doctrine of Laches 

4. More than eight years after dissolution of the partnership 
known as Willmore Engineering Company elapsed before any claim was 
made by appellees that they still own an interest therein and are still 
members thereof, although they admit the partnership was dissolved 
in 1945. No demand for an accounting ever has been made by them to 
appellants or either of them. Appellees rights are barred by the stat¬ 
ute of limitations and the doctrine of laches. 

The partnership formed in 1943 was informal, orally entered into, 
and was one at will, terminable by any partner at will or by withdrawal 
therefrom either with or without the consent of the other members of 
the firm. Attempts to continue the partnership agreement for a period 
of more than one year or to enforce its terms after the lapse of that 
time violate the statute of frauds. The partnership arrangement of 
1943, not being in writing, is incapable of enforcement by or against 
any member, because it is within the statute of frauds. 
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Re-creation of Partnership 

5. Partnerships, as between the members themselves, are vol¬ 
untary arrangements, and are created and exist only by consent of the 
persons involved. 

The partial summary judgment of the court below attempts to 
re-create a partnership, admittedly dissolved in 1945, against the 
will of at least one member thereof. By judicial fiat, therefore, an 
individual is made a partner against his will - his volition is enslaved 
by the decision of the court below. No law compels a person to be the 
partner of another against his will. The judgment of the court below, 
therefore, is void. 


Denial of Due Process 

6. By the partial summary judgment below, appellants were 
denied the right of trial guaranteed by the Constitution. They were not 
permitted to offer evidence on material issues involved in the proceed¬ 
ing and were denied the right to cross-examine witnesses adverse to 
their contentions. The judgment below denies them due process of 
law. 
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ARGUMENT 


(1) Summary Judgment Improper 




The complaint alleges the formation in 1943 of an informal part¬ 
nership at will, known as Willmore Engineering Company, by Willard 
J. Luff and Morris F. Luff, the admission of John W. Slacks as a mem¬ 
ber in 1944, the limited objects of the partnership, and that upon com¬ 
pletion of the winch production project the firm "became and was dis¬ 
solved except for the limited purpose of liquidating its affairs and 
winding up its business” (R. 2, 3; App. 2, 3). These allegations are 
admitted in the answer, except the continuation of the partnership for 
purposes of liquidation after dissolution, which is denied (R. 47-49; 

App. 47, 48). The complaint further alleges that the three partners 
(Willard J. Luff, John W. Slacks and Morris F. Luff) "were required, 
and did, in the years 1951, 1952, and 1953, to resist and defend * * * 
an action for damages for civil fraud brought by the United States” 

(R. 4; App. 4). This allegation is untrue with respect to John W. Slacks, 
who, the record discloses, never was served with process in that case, 
never appeared therein, never took any part in its defense, and, so far 
as the record shows, did not even know that it had been brought to trial 
(R. 162, 188, 392, 400; App. 89, 130, 132). 


Willard J. Luffs participation in the trial of the civil fraud case, 
as found by Mr. Hegarty the arbitrator, was "to defend himself against 
the personal jeopardy of the civil fraud charges" (R. 152, 491; App. 87, 154) 

The complaint further charges these appellants with fraud and de¬ 
ceit and conspiracy to defraud the appellees, which charges the answer 
denies (R. 51, 52; App. 50, 51; see also R. 40). The complaint is signed 
and sworn to by both appellees Willard J. Luff and John W. Slacks (R. 17; 
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18; App. 16, 17). At the time appellants were supposed to have com¬ 
mitted the alleged fraudulent acts and formed their supposed conspir¬ 
acy; namely, during June and July, 1954 (R. 8, 9; App. 8, 9) the appel¬ 
lee Slacks was not in Washington, had taken no part whatever in the 
affairs of the partnership since 1949 and knew nothing of the activities 
of appellants in procuring enactment of the private relief legislation 
involved (R. 150, 151, 162, 189, 489, 490; App. 86, 93, 152, 153). 

It is clearly evident that Slacks had no knowledge of the facts sworn to 
by him on personal knowledge in the complaint, and Willard J. Luff 
knew that, and also knew the falsity of the allegations that ’’Said three 
partners” (Willard J. Luff, John W. Slacks and Morris F. Luff) 

"further acting for the liquidation of the affairs and business of said 
Willmore Engineering Company, and in the prosecution of its claims 
against the United States, were required” to and did "resist and defend" 
the civil fraud case above mentioned (R. 4; App. 4). Willard J. Luff 
also knew the falsity of the allegations of the complaint that "In the years 
from 1949 through the early part of 1954 the said Willard J. Luff and 
Morris F. Luff, acting for all three said partners * * * in their contin¬ 
uing effort to collect said claim against the Government secured the in¬ 
troduction in Congress of several bills", etc. (R. 5; App. 5). The ar¬ 
bitrator, Mr. Hegarty, found that after 1949 "He (Willard J. Luff) 
withdrew from any active work in the partnership, prosecuting the 
claim against the Maritime Commission", and that "In the period since 
October, 1949 all activity of Willmore Engineering Company was car¬ 
ried on by Morris F. Luff" (R. 152, 491; App. 88, 154). 

The allegations of the complaint alluded to above demonstrate the 
lengths to which the plaintiffs below were willing to and felt they must 
go in order to allege the continuance of the fiction of a liquidating part¬ 
nership for a period longer than the statutory period of limitation. That 
became and was a vital affirmative issue necessary to be established 
by plaintiffs below by competent evidence to enable them to succeed; yet. 
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in the face of that situation and without any evidence before it the court 
below granted a summary judgment on a record containing no evidence 
whatever of any concerted action by all three partners after 1949, either 
by way of attempting to liquidate the assets of the firm, wind up its af¬ 
fairs, or collect its claim. The record discloses complete dissolution 
of the partnership in 1949 by breaches of the partnership agreement by 
appellees. 

Since establishment of the allegations of the complaint by compe¬ 
tent proof is necessary to enable plaintiffs below to succeed, in the ab¬ 
sence of such proof, the summary judgment is clearly erroneous and 
unfounded. The granting of a summary judgment is improper if an is¬ 
sue of material fact is unresolved. 

The complaint further alleges that T, The plaintiffs, Willard J. Luff 
and John W. Slacks, and the defendant, Morris F. Luff, are the individual 
members of the partnership Willmore Engineering Company” (R. 2; App. 
2). This allegation is categorically denied in the answer (R. 48; App. 

47). The answer further alleges that Slacks became associated with the 
firm in 1944, his association therewith was finally and definitely deter¬ 
mined about May 15, 1948, and he has had no connection with the firm 
since that time (R. 48, 157; App. 47). There is no evidence in the rec¬ 
ord whatever showing that Slacks was associated with the firm after 
1949, or that he took any part in attempting to collect the claim against 
the Government. His name was used in certain legal papers in litigation 
in the United States Court of Claims and in the civil fraud case brought 
by the United States, but such use could not make him a partner after 
his connection with the firm had been finally and definitely terminated. 
Thus another vital issue of fact was presented to the court below. The 
evidence before the court fails to resolve that issue of fact. Competent 
evidence is necessary to accomplish that result. 
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The plaintiffs below also alleged in their complaint that hearings 
on H. R. 6053 resulted in the introduction of H. R. 7258 during the 
second session of the 83rd Congress, which was sponsored by Repre¬ 
sentative Frank Small, Jr., M at the special instance and request of 
the plaintiff Willard J. Luff” (R. 6; App. 5). This allegation is denied 
specifically in the answer, which further alleges that enactment of the 
relief legislation was due ”solely to” the ’’efforts, work and expense” 
of the defendants below, appellants here (R. 50; App. 50). The fore¬ 
going allegations of the complaint and denials of the answer present 
still another material issue of fact. The only evidence before the court 
below relative thereto is contained in the affidavit of Lawrence B. Slater 
that in December, 1953, he and Morris F. Luff presented a proposal that 
the claim in question be settled by arbitration, which met with the ap¬ 
proval of the Secretary of Commerce, and in January, 1954, he, Slater, 
’’drafted a new bill (H. R. 7258), sponsored by the Honorable Frank Small, 
Jr., approved by the Secretary of Commerce” (R. 194; App. 96). Both 
the allegations of the complaint that the bill was introduced by Congress¬ 
man Small ”at the special instance and request of the plaintiff Willard J. 
Luff” and the sworn statement of Mr. Slater that in January, 1954, he 
prepared the bill H. R. 7258 and it was sponsored by Congressman Small, 
cannot be true. One must be false. Testimony of the witnesses involved 
is required to resolve that issue. The partial summary judgment of the 
court below denies to these defendants the opportunity to prove which 
allegation is true. Nowhere in his affidavit does Mr. Slater state that 
Willard J. Luff took any part in the presentation of the new proposal to 
the Congressional Committees, while, on the other hand, he states that 
Morris F. Luff worked with him constantly. The work of Morris F. Luff 
was constructive and beneficial, while the interference of Willard J. Luff 
and his attorney served ’’only to obstruct and complicate enactment of 
the desired legislation” (R. 195; App. 97, 98). 


i 


t 
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Proper resolution of the issue of fraud charged in paragraphs 14 
to 17 of the complaint (R. 7-12; App. 8-12) and emphatically denied in 
the answer (R. 50-52; App. 50, 51) requires the production of evidence. 
There was none submitted to the court below on which determination 
of that issue could be made. The partial summary judgment denies to 
these appellants the right to testify themselves and produce witnesses 
to testify relative thereto. That judgment also denies them the right 
of cross-examination of the plaintiffs below. The impropriety of the 
summary judgment is apparent from the mere statement of the situation. 
Furthermore, in their answer, these appellants allege that when their 
efforts in procuring the enactment of relief legislation were about to 
meet with success, Willard J. Luff and John W. Slacks entered into a 
fraudulent scheme, conspiracy and combination to take advantage of 
the work, efforts and expense of appellants by falsely claiming that the 
partnership had not been dissolved (when they themselves have so al¬ 
leged in their complaint)* but that it continued to exist, and that they, 
Willard J. Luff and John W. Slacks, continued in the partnership and 
constituted a majority of the members, for the purpose of defrauding 
and cheating appellants (R. 51, 52; App. 51). Appellants contend that 
they want and ought to have the opportunity to prove their charges in 
open court, which is denied to them by the partial summary judgment 
of the court below. 

From the foregoing, it is clear that the partial summary judgment 
is improper, and that the conclusion of the court below that Willard J. 
Luff, John W. Slacks and Morris F. Luff are the "members of the Will- 
more Engineering Company for whose relief Private Laws No. 495 and 
501, 83rd Congress, 2nd Session were enacted" is palpably erroneous 
and without any foundation of fact to support it. 

A partnership can exist only by the consent of the partners, so far 
as their individual rights are concerned. The decision appealed from 
has the effect of continuing for years a partnership against the will of 
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its members. By judicial decision the individuals are partners against 
their will. The partners are deprived of the exercise of their desires 
not to be partners, and particularly, Morris F. Luff, who has no de¬ 
sire or intention of being partner of the other two who abandoned and 
deserted the firm years ago. Partnership by the compulsion of judi¬ 
cial decree is a new concept in the law. 

(2) Annulment of Arbitration Agreement 

By their registered letter to Mr. Hegarty, plaintiffs below declared 
that the arbitration agreement of June 19, 1954 ”is void and of no effect 
whatsoever”. That constitutes a complete rescission by appellees of 
that agreement. That action was taken four days after Mr. Hegarty had 
made preliminary findings as arbitrator that Mr. Slacks and Willard J. 
Luff were completely out of the partnership in 1948 and 1949, respect¬ 
ively. Realizing the effect of their action in rescinding Mr. Hegarty’s 
authority as arbitrator, plaintiffs below attempted to avoid the conse¬ 
quences of their act by alleging in their complaint that they merely re¬ 
scinded the arbitration agreement with respect to the appointment of 
Mr. Hegarty as arbitrator of the relationship of the partners themselves. 
That clearly was an afterthought, as it was their intention to revoke Mr. 
Hegarty’s authority both as an arbitrator of the relationship of the indi- 
v idual partners and as a member of the board of arbitrators authorized 
to be established by Private Law No. 495. 

The rescission was either effective as to the whole agreement or 
not at all. There is no half-way effect of the August 4, 1954, letter. 

A party to a contract cannot rescind the bad part and retain the good 
portion, even though he so states in his annulling instrument, which 
appellees did not do. The authorities are uniform to the effect that a 
party electing to rescind a contract must do so in its entirety. The con¬ 
tract must be rescinded in toto. 
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Lyons v. Allen, 11 App. D. C. 543, 552. 

Singer v. Friedman, 66 App. D. C. 191, 193, 85 F. 2d 690. 

Sharp v. Behr, 136 Fed. 795. 

Cooper v. Cooper (D. C. Mun. App.), 35 A. 2d 921. 

Friedman v. Kennedy (D. C. Mun. App.), 40 A. 2d 72. 

Bailey v. Dillon, 186 Mass. 244, 71 N. E. 538. 

Brittle v. Maple Crest Country Club, 208 Wise. 628, 242 N. W. 512. 

McLeod v. McEachern, 187 Ala. 230, 65 So. 790. 

McKeever v. Aronow, 194 NYS 475. 

Ciletti v. Acierno, 114 NYS 4. 

Title & Trust Co. v. Durkheimer Inv. Co., 155 Or. 427, 63 P. 2d 
909, 64 P. 2d 834. 

The law seems to be settled by judicial decisions that a party to an 
arbitration agreement may rescind the agreement and withdraw from the 
arbitration arrangement at any time before the final award of the arbi¬ 
trator is made, subject, of course, to certain liabilities in some instan¬ 
ces to other parties to the arbitration agreement. Appellees so contended 
in the court below and cited twelve cases to sustain their action in revok¬ 
ing Mr. Hegarty’s authority under the arbitration agreement of June 19, 
1954. 

Assuming, therefore, that the authority of Mr. Hegarty as an ar¬ 
bitrator under the June 19, 1954, agreement was definitely and com¬ 
pletely annulled by appellees on August 4, 1954, he was, from that time 
on, without authority or power to act either in the capacity of an arbi¬ 
trator of the personal relationship of the parties or as a member of the 
board of arbitrators authorized to be established by Private Law No. 

495. The agreement of June 19, 1954, is the only source of his author¬ 
ity to act. Upon its rescission, that authority ceased. There has been 
no withdrawal by appellees of their letter of rescission of August 4 , 

1954. Therefore, all acts of Mr. Hegarty after that date seem to be 
completely void and of no force or effect whatever. That being so, his 
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participation in the proceedings and award of the board of arbitrators 
was and is wholly void and without legal effect. He had no more au¬ 
thority to act than any other by-stander. It follows, therefore, that the 
award of the arbitration board is completely void and lacking in force 
and effect. 

If, on the other hand, the rescission of August 4, 1954, is held to 
be ineffective to terminate Mr. Hegarty’s authority as an arbitrator, his 
findings and determination as to the relationship of the partners are just 
as binding and effective as to all parties to the agreement of June 19, 

1954, as are his actions and participation in the proceedings and award 
of the board of arbitrators created by Private Law No. 495. If his ac¬ 
tions are valid for one purpose under the agreement, they are valid and 
binding for all purposes. Under that theory, appellees have no standing 
in this Court and had none in the court below. 

One or the other position mentioned above must be taken. In either, 
appellees are the losers. If Mr. Hegarty’s findings and determinations 
are valid, appellees have no rights which are involved in this proceeding. 
If Mr. Hegarty’s actions are void, the award of the arbitration board 
must fall. In that event, a new board must be established and a new 
award made. Those questions were presented to the court below and 
passed over without notice. 

Appellees have straddled the fence and seek to benefit themselves 
by attempting to be in a position to take advantage of the wind, no mat¬ 
ter which way it blows. 

As to appellants, they had no knowledge of the letter of August 4, 
1954, revoking Mr. Hegarty’s authority until the motion for summary 
judgment was filed in the court below on April 20, 1955. They had filed 
Civil Action No. 5139-54 in the court below in which they were attempting 
to have the Board of Arbitrators under Private Law No. 495 observe and 
carry into effect Mr. Hegarty’s findings as to who constituted Willmore 


Engineering Company for whom the private relief legislation was en¬ 
acted. Appellees were cognizant of that proceeding and either they or 
their counsel were present on a number of occasions when arguments 
were had in the court below in that case, yet they and their counsel 
withheld the facts concerning the cancellation of the arbitration agree¬ 
ment of June 19, 1954, from the court. Without that evidence, the 
court below dismissed the action as premature and because the com¬ 
plaint failed to state a cause upon which relief could be granted. Had 
appellants then known of the cancellation of Mr. Hegarty’s authority 
under the agreement of June 19, 1954, their actions would have been 
entirely different. By concealing their letter of revocation of August 4, 
1954, appellees withheld from the court considering Civil Action No. 
5139- 54 relevant evidence and deceived and misled appellants, who 
then were attacking the validity of the actions of a majority of the board 
of arbitrators. Wholly disregarding the facts, the trial judge who heard 
the motion for partial summary judgment erred in holding in effect that 
the arbitration board had been appointed and functioned properly in mak¬ 
ing the award, even after evidence of the revocation of the appointment 
of Mr. Hegarty had been presented. 

Appellants produced in the court below detailed, documented and 
sworn evidence of the activities of the board of arbitration sufficient to 
apprise the court that the question of the board’s legal existence prop¬ 
erly could be decided only by a trial. Yet, without a trial or stipulation 
or any opportunity to appellants to produce witnesses and cross-examine 
those for the other side, the court rendered its summary judgment 
from which this appeal is taken. 

(3) Who are Beneficiaries of the Legislation 

The only direct evidence as to the intent of Congress when Private 
Law No. 495 was enacted is the unrefuted, explicit affidavit of Lawrence 
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B. Slater, Administrative Assistant to Congressman Frank Small, Jr., 
who introduced and sponsored the bill prepared by Mr. Slater which 
became the private law in question. Mr. Slater states clearly and 
definitely that Morris F. Luff, not Willard J. Luff or John W. Slacks, 
or either of them, was intended to be the beneficiary of the private 
relief legislation. After the complete withdrawal of Mr. Slacks in 
1948 and the abandonment of the partnership by Willard J. Luff in 1949, 
Morris F. Luff and his wife, Ruth K. Luff, continued using the name of 
Willmore Engineering Company without objection by the other two for¬ 
mer partners, the appellees. At their own expense, without any as¬ 
sistance from either of the appellees, Morris F. Luff and his wife car¬ 
ried on year after year the fight to obtain a settlement of the claim 
abandoned by Mr. Slacks and Willard J. Luff in 1949. 

Furthermore, Mr. Slater stated in his affidavit that unless the 
controversy as to who was beneficiary of the proposed relief legisla¬ 
tion was definitely determined, sponsorship would be withdrawn and 
the bill would be permitted to die. In response thereto, the June 19, 
1954, agreement was made. Believing that the agreement was binding 
and would be kept in good faith, Mr. Slater and Congressman Small 
continued their sponsorship and were successful, with the aid and as¬ 
sistance of Morris F. Luff, in securing passage of the legislation, not 
in the form originally prepared by Mr. Slater, but modified in the man¬ 
ner shown by the private law as finally passed and approved. Neither 
Mr. Slacks nor Willard J. Luff was present or knew of the proceedings. 
They rendered no assistance whatever in the passage of the legislation. 

After dissolution of a partnership and the withdrawal of partners, 
the remaining partner, who, without assistance from former members 
of the firm, continues efforts toward making valuable an asset once 
owned by the firm, is entitled, not only to retain any profits or enhanced 
value, but owns the asset outright. 
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An apt illustration is the case where a two-member partnership 
exhausted their funds in attempting to drill an oil well without success. 
One partner withdrew, and the remaining partner continued drilling 
operations on a partially drilled well, and finally succeeded in obtain¬ 
ing a producing well of considerable value. The partner who withdrew 
then claimed an interest in the property The court held that he was 
not entitled thereto. 

Forbes v. Becker, 150 Okla. 280, 1 P. 2d 721 (1931). 

The same rule has been applied to a law partnership which, upon 
dissolution, had pending a case involving a contingent fee. The partners 
who continued the case and received the fee were held not accountable 
for any part thereof to the other partner. 

Denver v. Roane, 99 U.S. 355, 361, 25 L. Ed. 476. 

The facts in the case just cited, although relating to a law partner¬ 
ship, are quite similar to those in this case. One of the lawyers aban¬ 
doned' the particular case involved, denounced it as a fraud, and said 
he would have nothing to do with it. In the course of the opinion, the 
Supreme Court said: 

"If, then, by abandoning the case and denounc¬ 
ing it as fraudulent, he lost all the right which 
he had against Lamar, how can he claim from 
his copartners any of the compensation they 
obtained for conducting the case after his aban¬ 
donment to final success ? His action was a 
breach of his duty to those partners, as well 
as of his obligation to Lamar. * * * It was said 
in Wilson v. Johnstone, 16 Eq. Cas. Abr., 606: 

’He who acts so as to treat the articles as a nul¬ 
lity as it regards his own obligations, cannot 
complain if they are so treated for all purpos¬ 
es. ’ " 


There are numerous cases to the effect that where there has been 
a complete termination of the deal or undertaking, as in this case, for 
the performance of which the partnership was formed, each party may 


proceed with the undertaking for his own individual benefit, without 
being accountable to his former partners. 

McCarney v. Lightner, 188 Iowa 1271, 175 N.W. 751. 

Bringgold v. Stucky, 162 Minn. 343, 202 N.W. 739. 

Stagner v. Willis, (Tex. Civ. App. ) 252 S.W. 1115. 

Prosser v. Manley, 122 Minn. 448, 142 N.W. 876. 

Kennedy v. Porter, 109 N.Y. 526, 17 N. E. 426. 

Justice v. Lairy, 19 Ind. App. 272, 45 N. E. 459. 

Kinlock v. Hamlin, 11 S. C. Eq. (2 Hill) 19. 

Also, where dissolution of the firm or joint venture is caused by 
abandonment of the business by one partner, he is not entitled to share 
in subsequently earned profits. 

Herren v. Harris, C. & Co., 201 Ala. 577, 78 S. 921. 

Forbes v. Becker, supra. 

Justice v. Lairy, supra. 

Hyde v. Easter, 4 Md. Ch. 80. 

See also Grafton v. Paine, 7 App. D. C. ,255, holding in effect that 
where, upon dissolution of a law partnership one partner relinquished 
his interest in subsisting fees, he was not entitled to any interest in 
their recovery. 

In partnerships for the performance of personal services only, a 
partner not contributing any services after dissolution is not entitled 
to any share of subsequently realized earnings. 

Masters v. Brooks, 132 App. Div. 874, 117 NYS 585. 

Herren v. Harris, 201 Ala. 577, 78 S. 921. 

Douthart v. Logan, 190 Ill. 243, 60 N. E. 507. 

Puffer v. Merton, 168 Wise. 366, 170 N.W. 368. 
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In the event a partner is held accountable for profits earned after 
dissolution, he is entitled to compensation for his work in creating such 
profits. 

Consaul v. Cummings, 222 U. S. 262, 32 S. Ct. 83, 56 L. Ed. 

193. 

(4) Statutes of Limitations and Frauds and Doctrine of Laches 

STATUTE OF LIMITATIONS 

The appellees admitted in their complaint that the partnership com¬ 
posed of the two appellees and Morris F. Luff became dissolved in 1945 
(R. 3, 69; App. 3); that its duration was confined and limited to the per¬ 
formance of a single project, which was completed about August of 1945 
(R. 2; App. 2). By the fiction of a ’’liquidating partnership”, appellees 
attempt to continue the existence of a completely dissolved firm as to 
all partners who were members at the time of dissolution. No allega¬ 
tion is made anywhere in the complaint that any partner ever made a de¬ 
mand on any other partner for an accounting at any time after dissolution. 
On the contrary, the arbitrator nominated by Willard J. Luff and accepted 
by the others to determine the rights and interests of the individual mem¬ 
bers of the firm, upon evidence adduced before him in the presence of 
Willard J. Luff, found that on and after October, 1949, the partnership 
ceased to exist and that Morris F. Luff ”as sole remaining Partner con¬ 
ducted the affairs of the Firm from and after November, 1949” (R. 151, 
152, 483 , 490, 491; App. 87 , 88, 143, 154). There is nothing in the 
record to refute, contradict or modify that finding, except the bare alle¬ 
gations of the complaint that the firm continued as a ’’liquidating part¬ 
nership”, which is the statement of a conclusion of law and not a fact. 

On the contrary, appellants, in their answer, alleged that ’’there was 
no association with plaintiffs as liquidating partners” (R. 51; App. 51) 
which is the statement of an ultimate fact and not a conclusion. 
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The adjudicated cases are uniform to the effect that the statute of 
limitations begins to run against partners as to transactions between 
them from the date of dissolution; and an action by one partner against 
another must be brought within the time fixed by the statute. 

Singer v. Friedman, 66 App. D. C. 191, 85 F. 2d 690 (Cert. den. 

57 S. Ct. 166, 299 U.S. 590, 81 L. ed. 435). 

Baker v. Cummings, 169 U.S. 189, 18 S. Ct. 367, 42 L. Ed. 711. 

Campbell v. Clark, 101 Fed. 972, 42 CCA 123. 

Wagner v. Ruhl, 134 Md. 18, 106 A. 2. 

Hewett v. Lewis, 4 Mackey (15 D. C.) 10. 

From Mr. Hegarty's findings, it is conclusively shown that Mr. 
Slacks was completely out of the partnership from 1948 (there is no evi¬ 
dence in the record to show otherwise); that Willard J. Luff finally with¬ 
drew and abandoned the partnership in October, 1949, and left Morris F. 
Luff alone to carry the burden of attempting to realize on a then worth¬ 
less claim against the Government. The first contact by Willard J. Luff 
with the sponsors of the legislation in Congress after 1949 shown in the 
record was on March 21, 1953 (R. 182), more than three years after he 
finally withdrew and abandoned the firm. An action between partners is 
barred in three years in this jurisdiction. 

Singer v. Friedman, 66 App. D. C. 191, 85 F. 2d 690. 

There seems to be no question that by the delay in asserting their 
claims against these appellants the claims, if any, of the plaintiffs be¬ 
low, are barred by the statute of limitations. 

STATUTE OF FRAUDS 

That the partnership arrangement between the appellees and appel¬ 
lant Morris F. Luff was oral is not and cannot be denied. The terms of 
the partnership were informal. Therefore, the partnership arrangement 
involved in this appeal clearly falls within the provisions of the statute 



of frauds. Attempts to enforce its terms after the lapse of nearly six 
years following dissolution are subject to the defense that they are un¬ 
enforceable because contrary to the statute of frauds. 

Wahl v. Barnum, 116 N.Y. 87, 22 N. E. 280. 

DOCTRINE OF LACHES 

The case of Singer v. Friedman, cited above, establishes the law 
of this jurisdiction concerning the application of the statute of limitations 
and the doctrine of laches to partnerships. In a one sentence concurring 
opinion, Judge Groner, who later became Chief Judge of this Court, said: 

"I prefer to place my concurrence solely 
on the ground of plaintiffs’ laches. " 

(5) Re-creation of Partnership 

By the pleadings in this case, the fact of dissolution in 1945 of the 
partnership is conceded and established. The judgment appealed from 
has the effect of re-creating, against the will of at least one partner, a 
dissolved partnership, and that without a trial and an opportunity to be 
heard. Appellants in their answer denied all material allegations of the 
complaint, thus creating issues of fact requiring the production of evi¬ 
dence to resolve. They admitted dissolution of the partnership in 1945, 
and denied any concerted action after 1949 toward realizing on the claim 
against the Government. No evidence was offered in support of the mo¬ 
tion for summary judgment showing any joint action by the former part¬ 
ners after 1949. The case in the United States Court of Claims was filed 
in 1949 and decided in 1951, when the Court dismissed it on motion for 
lack of jurisdiction. That was the last joint effort by the partners toward 
collection of the claim. 
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The Government brought the civil fraud action (Civil Action No. 
1702-51) while the action in the Court of Claims was pending. Willard 
J. Luff and Morris F. Luff defended the charges against them. John 
W. Slacks was not served with process, and took no part therein. Mr. 
Hegarty, the arbitrator of the personal relationship of the former part¬ 
ners, found, and there is no contradiction thereof in the record, that 
Willard J. Luff participated in the civil fraud proceeding merely for 
his own protection, as indeed, did Morris F. Luff in defending the 
charges against him. There was no concerted action of the partners 
toward collection of the claim against the Government after the filing in 
1949 of the proceeding in the Court of Claims. 

Therefore, there is no evidence in the record to support the judg¬ 
ment of the court below which judicially recreates a partnership that all 
parties concede was dissolved in 1945, nearly ten years before this liti¬ 
gation was begun. If, by judicial decree, after the lapse of ten years, 
a dissolved partnership can be recreated, the same thing could be done 
fifty or one hundred years later. 

A partnership can be established only by consent of the partners. 

It is a voluntary arrangement. 

Berthold v. Goldsmith, 24 How. 536, 16 L. ed. 762. 

Argument seems unnecessary, therefore, to demonstrate the im¬ 
propriety and illegality of the judgment appealed from. 

(6) Denial of Due Process 

The Supreme Court has said: 

tT The due process clause requires that 
every man shall have the protection of his day 
in court, and the benefit of the general law, a 
law which hears before it condemns, which 
proceeds not arbitrarily or capriciously but 
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upon inquiry, and renders judgment only after 
trial, so that every citizen shall hold his life, 
liberty, property and immunities under the 
protection of the general rules which govern 
society. " 

Truax v. Corrigan, 2 57 U. S. 312, 332, 42 S. Ct. 124, 66 L. Ed. 
254. 

Appellants were denied a trial by the arbitrary judgment of the 
court below in granting the partial summary judgment without giving them 
an opportunity to testify or cross-examine witnesses for the opposition. 

A party cannot be compelled to try his case on affidavits without 
the benefit of cross examination. 

Milstead v. W. P. Ballard & Co. (Mun. App. D. C.) 76 A. 2d 589. 

Hohensee v. Manchester, (Mun. App. D. C.) 99 A. 2d 86. 

Allegations contained in the pleadings, affidavits and bill of par¬ 
ticulars do not constitute proof. 

In re Rappaport T s Estate, 129 NYS 2d 472, 205 Misc. 661. 


SUMMARY JUDGMENT GENERALLY 

In the case of 

Dewey v. Clark, 86 U. S. App. D. C. 137, 180 F. 2d 766, 

this Court, in an exhaustive opinion, reviewed the cases dealing with 
summary judgments and the 73rd Rule in this jurisdiction, "one of the 
numerous forerunners of the present summary judgment procedures", 
and carefully distinguished cases in which summary judgment is proper 
and those in which it is not. The Court quoted with approval from its 
prior opinion in Miller v. Miller, 74 App. D. C. 216, 122 F. 2d 209, 
212, the language that "The court is not authorized to try the issue, but 
is to determine whether there is an issue to be tried. " 


30 


This Court also cited and quoted from Wyant v. Crittenden, 72 
App. D. C. 163, 113 F. 2d 170, 174, where the question was whether 
plaintiff or another person owned a claim upon which the suit rested, as 
follows: 

T Whether it was the one or the other de¬ 
pends upon how the affidavits, taken together, 
are to be construed. If their combined effect 
is to be taken as meaning that plaintiff asser¬ 
ted and defendant denied that Abbaticchio in 
fact had re-assigned the claim to the plain¬ 
tiff before the present suit was instituted, 
obviously the issue was genuine, material 
and factual. Tf 

That is the situation in this case. Appellants allege that they are 
the owners of the claim involved, and state definitely and conclusively 
how they arrive at that conclusion. Furthermore, they are supported in 
their contention by the finding of the arbitrator appointed to determine 
the individual relationship of the partners, one to the other, so far as 
their rights respecting the claim are concerned. On the other hand, by 
the fiction of a "liquidating partnership" extending over a period of many 
years, the appellees maintain that they have an interest in the claim. 
Therefore, there is a genuine issue of fact in this case, and the court 
below was "not authorized to try the issue, but is to determine whether 
there is an issue to be tried. " The court below was not authorized to try 
the issue on affidavits and documents without giving appellants an oppor¬ 
tunity to testify and to cross-examine witnesses offered by their oppon¬ 
ents. In reversing the lower court in the case of Dewey v. Clark, supra, 
this Court said in part: 

"Upon trial there will be the opportun¬ 
ity for cross-examination and the question of 
credibility will be left to the trier of the facts. " 


That is what appellants are contending for - an opportunity to cross 
examine their opponents and to give the trial court a chance to determine 
their credibility as well as that of the appellees. 

CONCLUSION 

The record in this case establishes as facts: 

1. Appellees filed a complaint stating, among other things, that 
they made an irrevocable agreement with appellants on June 19, 1954, 
appointing an arbitrator "to make a final determination of all matters 
concerning their present and former relationships pertaining to Willmore 
Engineering Company", and to serve as a member of a board of arbitra¬ 
tors provided for in the private laws involved in this proceeding; 

2. Appellees alleged in their complaint that as soon as they were 
notified by the arbitrator they had selected that he had made a decision 
excluding them from the former partnership known as Willmore Engineer 
ing Company, they formally revoked his irrevocable appointment for all 
purposes without notice to appellants; 

3. In the same complaint, appellees alleged that the board of ar¬ 
bitrators, including as a member the arbitrator whose authority they 
had revoked, after voluntary appearances and solicitations by appellees, 
made an award in favor of Willmore Engineering Company without speci¬ 
fying the persons who constituted it or in any way detracting from the de¬ 
cision of one of the board to the effect that appellees were not members 
of the partnership at the time of the award; 

4. The same complaint alleges that the former informal "Partner¬ 
ship at Will" of which appellees were members, had been breached by 
the appellees themselves in 1945 and the partnership then became dis¬ 
solved; and 
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5. In the same complaint appellees attempt to invent a fiction 
utterly inconsistent with the facts previously averred, whereby they 
asked the court below to approve the acts of the arbitrator selected by 
them, order the award paid into the registry of the court, pay the arbi¬ 
trators T fees therefrom, and create a new partnership to be imposed on 
appellants by operation of law and against their will. Appellees wanted 
to be partners of their former partner against whom they alleged fraud 
and deceit, as well as dissolution of the former partnership. They 
want to take advantage of their own breaches of agreements, which 
never has been permitted by any appellate court. 

6. Without a trial or stipulation and without even a hearing on a 
motion for summary judgment of dismissal filed by appellants, the 
court below rendered a partial summary judgment finding as a fact 
that no substantial controversy exists despite appellants T denial of the 
fraud, deceit and conspiracy charged in the complaint and despite appel¬ 
lants pleas in bar; and 

7. Affidavits filed by appellants indicate clearly witnesses ready 
to testify concerning appellants T denials of material aHegations of the 
complaint and to substantiate appellants’ pleas of the statute of Umi- 
tations, the statute of frauds, and the laches of appellees, which ap- 
peUees failed to deny or refute in their reply. Yet the court below 
accumulating error on error, found that no substantial or justiciable 
issue exists, brushed aside the complete lack of any convincing proof 
by appeUees, and ordered the violation of the time honored principle 
of jurisprudence that a partnership, as between the members thereof, 
can be created only by the consent of the partners - never by operation 
of law. 
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If this Court should find that the complaint and motions of appellees 
in the court below were so lacking in substance that, either alone or in 
the light of appellants’ pleadings and affidavits, no substantial controversy 
was presented by appellees, then it was reversible error for the court be¬ 
low to deny appellants’ motion for summary judgment of dismissal. We 
ask this Court to reverse the partial summary judgment appealed from, 
and to remand the case to the court below with instructions to dismiss the 
action. Necessarily, such action would operate to vacate and set aside the 
order of the court below disbursing the arbitrators’ fees from the funds in 
the registry of the court. 

Respectfully submitted, 

Richard L. Merrick 

1624 Eye Street, N. W. 

Washington 6, D. C. 

Attorney for Appellants 
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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


1 [ Filed February 7, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLARD J. LUFF, ) 

Davidsonville Road, ) 

Gambrills, Maryland, and ) 

JOHNW. SLACKS, \ 


4356 East Elmwood Street, ( 

Tucson, Arizona, j 

Plaintiffs, ) 

vs. j Civil Action No. 557-55 

MORRIS F. LUFF and RUTH K. LUFF, ) 

2153 California Street, N. W. ) 

Washington, D.C., and ) 

GEORGE M. HUMPHREY, Secretary of j 

the Treasury of the United States, i 

Treasury Department, x 

Washington, D.C., j 

Defendants. ) 

COMPLAINT FOR INJUNCTION PENDENTE LITE, 

DECLARATORY JUDGMENT, AND GENERAL RELIEF. 

1. The court has jurisdiction of this action by virtue of Title 11, 
Section 306, of the District of Columbia Code (1951) and the Declaratory 
Judgment Act of 1948, 28 U.S. Code, Sections 2201 and 2202. The amount 
in controversy exceeds Three Thousand Dollars, exclusive of interest and 
costs. 

2. The plaintiffs are citizens of the United States and their residences 
are as set forth in the caption hereof. They bring this action in their indi- 


vidual rights and as co-partners under the name of Willmore Engineering 
Company, as hereinafter set forth. 

3. The defendants, Morris F. Luff and Ruth K. Luff, his wife, are 
sued herein in their own rights as hereinafter set forth. The defendant, 
George M. Humphrey, is sued in his official capacity as Secretary of the 
Treasury of the United States. 

2 4. The plaintiffs, Willard J. Luff and John W. Slacks, and the def¬ 

endant, Morris F. Luff, are the individual members of the partnership 
Willmore Engineering Company, said partnership having been formed 
originally in 1943 between the said Willard J. Luff and the said Morris F. 
Luff. In 1944, the said John W. Slacks became a partner in the firm. 

5. The partnership Willmore Engineering Company, during the 
period of its active existence, was a professional partnership formed for the 
performance of technical, engineering, managerial, supervisory, account¬ 
ing, and cost control services in connection with contracts, subcontracts, 
and special emergency authorizations and commitments made by and with 
the United States Maritime Commission, under war powers, for the produc¬ 
tion of winches for transport vessels of the United States necessary to the 
prosecution of World War n. The production activities were conducted by 
Willard J. Luff and John W. Slacks in plants located at Holyoke, Massachu¬ 
setts, and elsewhere. Willard J. Luff, a highly trained and experienced 
professional engineer performed the technical, engineering and supervisory 
services in connection with said winch production project; John W. Slacks, 
in co-operation with Willard J. Luff, contributed his knowledge and ex¬ 
perience and services in industrial engineering work, and as a certified 
public accountant, and designed, installed and supervised the system of 
material and production controls utilized on the project, and assisted the 
said Willard J. Luff in the supervisory and managerial duties of the firm; 
and Morris F, Luff performed non-technical services in connection with 
the operation of the head-quarters office of the firm in Washington, D. C. 

6. The duration of said partnership was confined and limited to the 
performance of said winch production project for the Maritime Commission, 
and upon the completion of that work, in or about August, 1945, it ceased to 


3 be active as a going concern. It had at no time engaged in any other busi¬ 
ness than that for which it had been formed, as aforesaid, and after August, 
1945, no further business was planned or undertaken by said partnership. 
Upon the completion of said winch production project it became and was 
dissolved except for the limited purpose of liquidating its affairs and wind¬ 
ing up its business. Its only asset was a claim against the United States 
for substantial sums of money unpaid, duo and owing by the Maritime Com¬ 
mission to said partnership for its work for said Maritime Commission, as 
aforesaid. 

7. Commencing in or about August, 1945, all three of said partners, 
namely, the plaintiffs, Willard J. Luff and John W. Slacks, and the defend¬ 
ant, Morris F. Luff, as liquidating partners of the said Willmore Engineer¬ 
ing Company, expended much time and effort endeavoring to secure the pay¬ 
ment of the partnership claim by prosecuting said claim before the Maritime 
C ommission under various war-time Acts of Congress and administrative 
procedures set up in the Commission for the settlement and payment of war 
contracts, but without success. Much of the burden of presentation of said 
claim fell upon the said Willard J. Luff and the said John W. Slacks, because 
of their intimate knowledge of the technical and accounting details of the 
winch production project, and they were assisted throughout by their said 
partner, the defendant, Morris F. Luff. 

8. In September, 1949, having failed to prevail in the assertion of 
said partnership claims under administrative procedures, said three part¬ 
ners employed and retained R. Sidney Johnson, Esquire, a member of the 
bar of this Honorable Court, as their attorney to represent them indivi¬ 
dually and as co-partners of said Willmore Engineering Company in the 
prosecution of the said claim against the United States, and said partners 
undertook, promised and agreed to pay to said attorney, Johnson, for his 
services, a fee which was to be contingent and payable out of any amounts 

4 or funds recovered on said claim. The said attorney, R. Sidney Johnson, 
so employed and retained by said partnership, has continued to act for said 
partnership in all matters concerned with the prosecution of said claim, and 
still is the attorney for the firm, for the purpose of collecting or assisting 


4 

said partnership in the collection of moneys now determined and awarded 
against the Government in favor of the said Willmore Engineering Company 
in payment of said claim, as hereinafter more particularly set forth. 

9. On December 5, 1949, said three partners, acting by and through 
their said attorney, filed suit in the United States Court of Claims, upon 
said claim, being Case No. 49,392 in said Court, entitled TT Willard J. Luff , 
Morris F. Luff, and John W. Slacks, Plaintiffs, v. United States, Defendant”, 
and said three partners, and particularly the said Willard J. Luff and 
Morris F. Luff, acting for the firm and in close co-operation with said 
partnership attorney, devoted much time and made diligent efforts in the 
joint prosecution of said suit continuously until its termination on Novem¬ 
ber 6, 1951, when it was dismissed by said Court of Claims on technical 
grounds. 

10. Said three partners, further acting for the liquidation of the 
affairs and business of said Willmore Engineering Company, and in the 
prosecution of its said claims against the United States, were required, 
and did, in the years 1951, 1952, and 1953, to resist and defend in this 
Ho norable Court an action for damages for civil fraud brought by the 
United States, wherein, in substance it was alleged that the said claims of 
said partnership were fraudulent, this being Civil Action No. 1702-51, en¬ 
titled TT United States of America, Plaintiff, v. Willard J. Luff, Morris F. 

Luff, and John W. Slacks, individually and as co-partners doing business 
as Willmore Engineering Company, Defendants”. The said Willard J. Luff 
and Morris F. Luff, individually, and on behalf of their co-partner, John 

5 W. Slacks, worked diligently together with the said partnership attorney 
in the defense of said action from the time it was instituted in April, 1951 
until, after several days of trial in open court, ending on March 10, 1953, 
Judge Benn Moore, presiding in this Court, directed a verdict in favor of 
the said partner-defendants, upon motion of said attorney, and thereafter 
entered judgment upon said verdict. The plaintiffs pray that the Court take 
judicial notice of the file and proceedings in said Civil Action No. 1702-51, 
and that the same be read and considered as a part of this Compalint. 
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11. In the years from 1949 through the early part of 1954 the said 
Willard J. Luff and Morris F„ Luff, acting for all three said partners of 
the said Willmore Engineering Company, in their continuing effor to collect 
said claim against the Government and to liquidate the affairs and business 
of said partnership, secured the introduction in Congress of several bills 
for the relief of the said partnership and the payment of its said claims. 

One of said bills, H. R. 6053, introduced in the 82nd Congress, was brought 
to lengthy hearings before the Subcommittee on Claims of the House of 
Representatives in the months of May and June, 1952. The plaintiff, Willard 
J.. Luff, and the defendant, Morris F* Luff, represented and assisted by 
said partnership attorney, prepared and presented evidence and testimony 

in support of said claim before said Subcommittee, said partners and said 
attorney working together in unison at all times for the interest of all three 
said partners of the said Willmore Engineering Company. 

12. The aforesaid hearings on H. R . 6053 resulted in the introduc¬ 
tion in Congress of a bill known as H. R. 7258 in the 83rd Congress, 2nd 
Session, for the relief of the said Willmore Engineering Company, said 

6 bill having been sponsored on behalf of the said partnership Willmore 
Engineering Company by Representative Frank Small, Jr., of Maryland, 
at the special instance and request of the plaintiff Willard J. Luff, who is 
a resident of Maryland and was a constituent of said Congressman. And 
said Congressman, acting on behalf of the plaintiff, Willard J. Luff, and 
ass isted from time to time by the said Willard J. Luff, and the defendant, 
Morris F.. Luff, was enacted into law, and is now know as Private Laws 
Nos, 495 and 501, 83rd Congress, 2nd Session. Said Private Laws are 
quoted as follows, to wit; 

Private Law 495 - 83rd Congress 
C hapter 443 - 2nd Session 
H. R. 7258 

For the relief of Willmore Engineering Company 

Be it enacted by the Sentate and House of Represen¬ 
tatives of the United States of America in Congress assem- 
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6 bled, That the Secretary of Commerce and Willmore 

Engineering Company each shall appoint an arbitrator, 
and they together shall appoint a third arbitrator, these 
three to serve as a Board of Arbitrators who shall, after 
having heard the evidence, determine and certify to the 
Secretary of the Treasury any amount which in their judgr 
ment would be required to satisfy any obligations of the 
United States to the Willmore Engineering Company for 
services and expenses in connection with its contract 
and the breach of it, if any, with the United States for 
production of winches for transport vessels necessary 
to the prosecution of World War n, pursuant to special 
emergency authorizations and commitments under war 
powers, for which it is alleged the United States has failed 
to provide adequate payment. To the extent not incon¬ 
sistent with this Act, the provisions of Title 9 of the 
United States Code shall be applicable to proceedings under 
this Act. Any cost arising in the arbitration of these claims 
shall be fixed by the arbitrators and assessed equally be¬ 
tween the Government and the claimants. 

Approved June 30, 1954. 

Private Law 501 - 83rd Congress 
Chapter 464 - 2d Session 
H. J. Res. 553 
JOINT RESOLUTION 

To amend the Act of June 30, 1954 (Private Law 495, Eighty- 
third Congress). 

Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 

That the Act of June 30, 1954 (Private Law 495, Eighty- 
third Congress), is amended by adding at the end thereof 
the following section: 
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"Sec. 2. The Secretary of the Treasury is authorized and di¬ 
rected to pay, out of any money in the Treasury not otherwise appro¬ 
priated, to the Willmore Engineering Company a sum equal to the 
amount certified to him under the first section of this Act. The pay¬ 
ment of such sum shall be in full settlement of all claims of the said 
Willmore Engineering Company against the United States for compen¬ 
sation for such services and expenses: Provided, That no part of the 
amount appropriated in this Act in excess of 10 per centum thereof 
shall be paid or delivered to or received by any agent or attorney on 
account of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary notwithstanding. 
Any person violating the provisions of this Act shall be deemed guilty 
of a misdemeanor and upon conviction shall be fined in any sum not 
exceeding $1,000,00". Approved July 6, 1954, 

13. Prior to the passage of said Private Laws, the Committee on the 
Judiciary of the United States Senate made its Report No. 145 8, and inclu¬ 
ded therein a prior report known as House Report No. 1330, in which the 
facts found by Congress pertaining to said claim of said partnership, Will¬ 
more Engineering Company, are stated. A copy of said Senate Report No. 
1458 is hereto attached, and prayed to be considered as a part of this Com¬ 
plaint. 

14. At all times subsequent to the aforesaid dissolution of said part¬ 
nership, Willmore Engineering Company, and During the efforts of said 
three partners to liquidate said partnership affairs and to enforce payment 
and collection of said partnership claims against the United States, as here¬ 
inbefore set forth, the plaintiffs, Willard J. Luff and John W. Slacks, duly 
performed their duties as liquidating partners, together with their said co¬ 
partner, the defendant, Morris F. Luff, and at all times the said Willard J. 
Luff and John W. Slacks acted in honesty and sincerety for the best interests 
of all three of said partners, relying implicitly upon the supposed honesty, 
integrity, and bona fides of their said co-partner, Morris F. Luff; and on 
June 19, 1954, the said plaintiffs, in good faith, and while still continuing 

to believe in and rely upon the bona fides and good faith and honesty of the 
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said Morris F. Luff, and without notice or knowledge of the fraudulent inten¬ 
sions; designs and purposes of the said Morris F. Luff, as hereinafter set 
forth, entered into the following agreement in writing: 

"AGREEMENT 

Washington, D. C. 

June 19, 1954. 

WE, THE UNDERSIGNED, for the purpose of finally resolving, set¬ 
tling, and liquidating all our rights, interests and obligations in the 
partnership known as WILLMORE ENGINEERING COMPANY of 
Washington, D. C., hereby mutually agree to arbitration, and we 
hereby irrevocably appoint, delegate, authorize and empower EU¬ 
GENE D. HEGARTY of Annandale, Virginia, as our arbitrator to 
hear, investigate, and arbitrate a final determination for all and 
each of us in our names and places on all matters concerning our 
former and present relationships pertaining to WILLMORE ENGI¬ 
NEERING COMPANY, and as the arbitrator for WILLMORE ENGI¬ 


NEERING COMPANY on the Board of Arbitrators to be created under 
a pending bill in Congress, H. R. 7258, in the event it is enacted and 
becomes law. 


Appointment as Arbitrator 
under terms set forth in the 
agreement stated above is 
hereby accepted: 

/s/ Eugene D. Hegarty 


Signed 

Morris F. Luff 
Willard J. Luff 
John W. Slacks 


WITNESS: 

/s/ Lawrence B. Slater 

Witness as to John W. Slacks 

/s/ Charles J. Casper" 

15. On or about July 31, 1954, the said Eugene D. Hegarty purported 
to hold a meeting, at which were present the said Hegarty, the defendants, 
Morris F. Luff and Ruth K. Luff, his wife, one Craigin Donaldson, and 
the plaintiff, Willard J. Luff. The plaintiff, John W. Slacks, was given 
no notice of said meeting, and was not present. At said meeting, the de¬ 
fendants Morris F. Luff and Ruth K. Luff, his wife, falsely, fraudulently 
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and deceitfully declared and r epresented to the said Eugene D. Hegarty that 
they, the said two defendants, and none other, were the co-partners of 

* Willmore Engineering Company; that the plaintiffs, Willard J. Luff and 
John W. Slacks had "abandoned" said partnership and were no longer part¬ 
ners therein; that the aforesaid agreement of June 19, 1954, had been signed 
by Ruth K. Luff, as a partner and party in interest in the Willmore Engineer¬ 
ing Company; and that the said two defendants, Morris F. Luff and Ruth K. 
Luff, his wife, were the sole owners of the claim of said partnership against 

[ 

9 the United States, and entitled to receive the benefits of any award made 

L 

* pursuant to said Private Laws, to the exclusion of the plaintiffs, Willard 
J. Luff and John W. Slacks, as partners. 

k 16. Promptly upon learning of the false, fraudulent and deceitful in¬ 

tent and purposes of the said defendants, Morris F. Luff and Ruth K. Luff, 
his wife, the plaintiffs did, to wit, on August 4, 1954, repudiate and rescind 

l 

said agreement of June 19, 1954, insofar as it purported to appoint the said 
Eugene D. Hegarty as arbitrator between the partners of the said Willmore 

* 

Engineering Company, and revoked all power and authority therein given the 

k 

f said Eugene D. Hegarty to act as arbitrator between them and the said Mor¬ 

ris F. Luff, and thereafter, the plaintiffs refused to participate in or to be 
bound by any further attempts of the said Morris F. Luff and the said Eu¬ 
gene D. Hegarty to conduct such arbitration. 

* 

17. The plaintiffs aver that, notwithstanding the confidence and trust 
theretofore reposed in him as their partner in said Willmore Engineering 
Company, and in violation of his fiduciary obligations and duties as one of the 

* 

4 liquidating partners of said firm, the said Morris F. Luff alienated and 

estranged himself from the plaintiffs and the said partnership attorney, 

R. Sidney Johnson, Esquire, and withdrew from further association with 
the plaintiffs, and abandoned and repudiated the claims of said partnership 
Willmore Engineering Company against the United States, and entered 
upon a systematic course of deception and misrepresentation, practiced 

L r 

upon the plaintiffs, and upon the aforesaid partnership attorney, designed and 

; contrived by him and his said wife, Ruth K. Luff, for the purpose of defraud- 

' ing the plaintiffs of their rightful shares and interests as partners in the 
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said Willmore Engineering Company, and pursuant thereto the said Morris 

10 F. Luff, in collusion with his said wife, the defendant, Ruth K. Luff, and 
with others, wrongfully and fraudulently did the following things, among 
others, to wit: 

(a) Falsely represented and declared to the said Eugene D. Hegarty, 
as purported arbitrator aforesaid, and to Delos G. Smith and Gerald Ryan, 
two of the three members of the Board of Arbitrators created under said 
Private Laws, that the plaintiffs, Willard J. Luff and John W. Slacks, had 
abandoned said partnership, Willmore Engineering Company, and that he, 
the said Morris F. Luff, or he and his said wife, Ruth K. Luff, were the 
successors to said Willmore Engineering Company, and to the shares and 
interests of the plaintiffs as partners therein; 

(b) Surreptitiously and corruptly conniving with his said wife, Ruth 
K. Luff, caused the said Ruth K. Luff to sign and superimpose her signa¬ 
ture to certain duplicate-originals of the aforesaid agreement of June 19, 

1954, and for the purpose and with the intent to deceive and wrongfully 
influence said Eugene D. Hegarty, and said Delos G. Smith and Gerald Ryan, 
Arbitrators as aforesaid, did falsely and deceitfully pretend and represent 

to said Arbitrators that his said wife, Ruth K. Luff, was a party to said agree¬ 
ment of June 19, 1954, and that her signature was so affixed to said agree¬ 
ment because she was a partner and party in interest in the claim of said 
Willmore Engineering Company which was the subject of arbitration under 
the aforesaid Private Laws; 

(c) Falsely and deceitfully pretended, represented and declared to said 
Board of Arbitrators, and to the members thereof, that certain so-called 
and supposed ’’Findings of Arbitrator” signed by the said Eugene D. Hegarty 
as supposed arbitrator, and dated August 18, 1954, (after his power and au¬ 
thority as such had been revoked by the plaintiffs as aforesaid), were valid 
and binding upon the plaintiffs, and upon the Board of Arbitrators, and that 
by reason thereof, and of the supposed agreement of June 19, 1954, referred 

11 to in subparagraph (b) above, he, Morris F. Luff, or he and his said wife, 
Ruth K. Luff, were the only persons entitled to present the claims of said 
Willmore Engineering Company and to receive the benefits of any award 
under said Private Laws; 
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(d) Falsely and fraudulently conniving and conspiring with his said 
wife, did declare and represent to said Board of Arbitrators that he, or he 
and his said wife, as partners of the Willmore Engineering Company mentioned 
and referred to in said Private Laws, were entitled to claim and receive from 
the United States, by reason of said Private Laws, a large amount of money, 

to wit, a sum in excess of two million seven hundred thousand dollars; 

(e) On December 3, 1954 filed in this Honorable Court, in Civil Ac¬ 
tion No. 5139-54, a verified complaint against Gerald Ryan and Delos G. 
Smith, two of the three members of said Board of Arbitrators, in which he 
and his said wife sought to have the aforesaid false representations estab¬ 
lished judicially, and in said action deliberately and unlawfully failed and 
omitted to join the plaintiffs, Willard J. Luff and John W. Slacks, his said 
partners, as indispensible parties thereto; 

(f) Falsely pretending and representing himself and his said wife to 
be the only lawful partners of the said Willmore Engineering Company has 
undertaken and attempted, and still undertakes in this Honorable Court to 
challenge the qualifications of the members of said Board of Arbitrators, the 
conduct of the arbitration proceedings, and the validity of the award of said 
Arbitrators, when the said Morris F. Luff knows that his said actions are 
contrary to the desires and judgment of the plaintiffs, his co-partners as 
aforesaid, and when the said Morris F. Luff knows, as a matter of fact, 
that except for his rightful share and interest in said award as co-partner 
with the plaintiffs he has not, nor has his said wife, Ruth K. Luff, any in- 

12 dependent or individual right, title or interest in said arbitration award, or 
the proceeds or payment thereof; 

(g) Falsely represented and continues to represent to the Secretary 
of the Treasury of the United States, and to his subordinate officers, that 
he, Morris F. Luff, and his wife, Ruth K. Luff, and none other, has the 
right to receive and receipt for the payment of said award of arbitrators and 
give acquittance to the Government of all claims of the said Willmore Engi¬ 
neering Company, the said Morris F. Luff and Ruth K. Luff well knowing 
that such representations are sham and false and that his said partners, 

Willard J. Luff and John W. Slacks each have also substantial, vested 
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property rights and interests in said award and the funds constituting 
said award; and 

(h) Without the knowledge or consent of the plaintiffs, has used, and 
continues to use the name and style TT Willmore Engineering Company” as 
the supposed and pretended partnership name, title and style of himself and 
his said wife, well knowing that neither he nor his said wife is an engineer, 
and that he and his said wife are wholly unqualified to engage in the prac¬ 
tice of engineering in the District of Columbia, and that neither of them is 
eligible to receive a certificate of registration or license as such engineer. 

18. The plaintiffs, Willard J. Luff and John W. Slacks aver that they 
have never agreed that anyone else, besides the defendant, Morris F. Luff, 
should be a partner with them or either of them in the said Willmore Engi¬ 
neering Company, and that they have not, nor has either of them, at any 
time released, relinquished, assigned, transferred, or abandoned their 
interests or shares as partners of said Willmore Engineering Company, or 
in the claims of said partnership against the United States, or in said award 
of arbitrators, in any manner whatsoever to Morris F. Luff, or Ruth K. 
Luff, or to any other person or persons. 

19. In accordance with the aforesaid Private Laws, a Board of Ar- 
13 bitrators was duly appointed and constituted, consisting of the aforesaid 

Delos G. Smith, the appointee of the Secretary of Commerce; Eugene D. 
Hegarty, the appointee of the said Willmore Engineering Company; and 
Gerald Ryan, the arbitrator selected by the two thus appointed. As will 
appear from the Award and the certification thereof by said Board of Ar¬ 
bitrators hereinafter more particularly mentioned and referred to, the 
said Eugene D. Hegarty was appointed by virtue of the aforesaid agreement 
of June 19, 1954, executed by Willard J. Luff, John W. Slacks, and Morris 
F. Luff, the three partners of Willmore Engineering Company, and by no 
other person. 

20. On October 2, 1954, at the request of said Board of Arbitrators, 
the plaintiffs, Willard J. Luff and John W. Slacks, assisted therein by the 
aforesaid partnership attorney, prepared a written statement of the claim 
of the said partnership, Willmore Engineering Company, on behalf of 
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themselves and their said partner, Morris F. Luff, and endeavored by 
every reasonable means to get the said Morris F. Luff to join in the execu¬ 
tion and presentation of said claim to the Board of Arbitrators, but the 
said Morris F. Luff, steadfastly pursuing his aforesaid false and fraudu¬ 
lent claims and practices, refused to co-operate with them in any manner 
with respect to said claim, and refused to receive from them any commun¬ 
ication, including regular and registered mail sent him by the said Willard 
J. Luff, and said partnership attorney. 

21. The plaintiffs, continuing the performance of their obligations 
and duties as liquidating partners of the said Willmore Engineering Com¬ 
pany, submitted on behalf of said partnership, including the said Morris 
F. Luff, the legitimate and proper claim of said partnership against the 
United States for arbitration under said Private Laws; and said plaintiffs, 
with said partnership attorney, appeared at the formal hearings of said 
Board of Arbitrators and duly proved and established before said Board, 

14 by evidence, both oral and documentary, each and every item of said claim. 

22. On January 13, 1955, said Board of Arbitrators made, and cer¬ 
tified to the Secretary of the Treasury of the United States, in accordance 
with the aforesaid Private Laws, an award in favor of the said partnership 
Willmore Engineering Company, comprised as aforesaid of Willard J. Luff, 
Morris F. Luff and John W. Slacks, the co-partners thereof, in the amount 
of $375, 577.37. A copy of said award of said Board of Arbitrators is hereto 
annexed and prayed to be considered and taken as a part of this Complaint. 

23. The plaintiffs have not made, and do not now make any objection 
or challenge to said award. 

24. The United States was represented at said arbitration hearings 
by counsel of the Department of Commerce, and of the United States Mari¬ 
time Administration, throughout said hearings, and no objection or chal¬ 
lenge to said award has been made by the said United States, or its said 

\ 

counsel. 

25. The plaintiffs aver that the said partnership Willmore Engineer¬ 
ing Company is justly indebted to said partnership attorney, R. Sidney 
Johnson, Esquire, on account of his aforesaid employment and retainer, 

in the sum of $37, 557.73. 
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26. The plaintiffs aver that said Willmore Engineering Company 
is indebted for unpaid auditing and accounting services rendered by the 
firm of McGinley and McGinley, in the amount of $3, 360. 00. 

27. The said Willmore Engineering Company is indebted to and ob¬ 
ligated to pay to former associates and employees of the partnership who 
were engaged in the work of performing and completing the aforesaid winch 
production project for the said United States Maritime Commission the 
amounts due them for their services, as follows, to wit: 


15 To the heirs of H. M. Pulsifer, Deceased $12,600.00 

To the heirs of D. L. Arnold, Deceased 3,160.00 

To A. E. Flood 6,125. 00 

To Walter F. Rudy 2, 600. 00 

To Norma Mackos 1,300. 00 


with interest on each of said amounts at the rate of four per centum per 
annum from September 30, 1945. 

28. There is due and payable by said partnership, Willmore Engi¬ 
neering Company, out of said award, to the said Willard J. Luff, for per¬ 
sonal advances to the firm which have not been reimbursed, the sum of 
$1,452.42. 

29. The said partnership is indebted to the Merchants National Bank, 
on a judgment of the Circuit Court for Ann Arundel County, Maryland, on 

a promissory note in the principal amount of $2, 850.00, with interest 
thereon at the rate of six per centum per annum from March 27, 1950. 

30. The said partnership is indebted, under the provisions of said 
Private Laws, to pay to the said Board of Arbitrators one-half of the 
amount fixed by said Arbitrators in their award as arbitration costs, to 
wit, the sum of $14, 750. 00. 

31. After the payment, out of said award, of the amounts due and 
owing by said Willmore Engineering Company as set forth in paragraphs 

25 through 30 above, the balance remaining in said award funds is distribut¬ 
able between the aforesaid three partners of Willmore Engineering Company, 
namely, the plaintiffs, Willard J. Luff and John W. Slacks, and the defen¬ 
dant, Morris F. Luff, according to their respective shares and interests 
as such co-partners, as follows, to wit: 
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To Willard J. 

Luff 

- 

45.6% 

To John W. Slacks 

- 

21.6% 

To Morris F. 

Luff 

— 

32.8% 


32. The plaintiffs aver that it is the intent and purpose of the defen- 
16 dants, Morris F. Luff, and his said wife, Ruth K. Luff, if permitted to 

pursue their aforesaid fraudulent designs and purposes, to wrongfully 
receive and take possession of any check, draft or other evidence of in¬ 
debtedness is sued'to the said Willmore Engineering Company by the Secre¬ 
tary of the Treasury for the payment of said award, or by their aforesaid 
corrupt and deceitful practice to prevent the plaintiffs, as partners of said 
Willmore Engineering Company, from collecting and receiving payment of 
said award for the benefit of all three said partners; and if the said Morris 
F. Luff and Ruth K. Luff shall come into possession of the funds of said 
award it is their intent and purpose to appropriate the said funds to their 
own use and benefit, and to deny to the aforesaid creditors of said Will¬ 
more Engineering Company, and to the plaintiffs, Willard J. Luff and John 
W. Slacks, the moneys justly due and owing to them as aforesaid. 

33. The said defendants, Morris F. Luff and Ruth K. Luff, are not 
possessed of any assets, real or personal, out of which the plaintiffs could 
hope to recover their respective shares and interests in said award, or 
said creditors could be paid, and the plaintiffs are informed and believe 
that the said Morris F. Luff has been unemployed for a number of years, 
is hopelessly indebted to others, and is completely irresponsible finan¬ 
cially, and the plaintiffs therefore aver that if said defendants should suc¬ 
ceed in securing to themselves the proceeds of said award the plaintiffs 
would suffer the complete loss of their shares and interests therein to 
their irreparable injury and damage. 

WHEREFORE, the premises considered, the plaintiffs pray: 

1. That the process of this Court may issue to the defendants, and 
each of them, requiring them to make answer to the exigencies of this 
Complaint. 

2. That the defendants, Morris F. Luff and Ruth K. Luff, be restrained 
and enjoined from any further efforts to secure for themselves any payment 
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of said award of arbitrators, pendente lite. 

3. That the defendant, George M. Humphrey, Secretary of the Treas¬ 
ury, be restrained and enjoined from making payment of said award to the 
said defendants, Morris F. Luff and Ruth K. Luff, individually, or as 
"Willmore Engineering Company”, or to any person or persons on their 
behalf, pending final hearing of this cause. 

4. That this Honorable Court pass an order requiring the said George 
M. Humphrey, Secretary of the Treasury, to pay into the Registry of this 
Court the said sum of $375, 577.37, constituting the amount of said award 

of said Board of Arbitrators, subject to the further order of the Court. 

5. That, upon the final hearing of this cause, the Court, by its 
judgment herein, declare that the said Willmore Engineering Company 
mentioned and referred to in said Private Laws, and in the award of said 
Board of Arbitrators, is a partnership comprised of Willard J\ Luff, John 
W. Slacks, and Morris F. Luff, and none other. 

6. That the Court, upon final hearing of this cause, may direct the 
distribution and payment of the proceeds of said award in accordance with 
paragraphs numbered 25 through 31 of this Complaint. 

7. And for such other and further relief as to the Court may seem just 
and proper, and as the nature of the case may require. 

/s/ ^_ 

Willard j. Luff 

/s / _ 

John W. Slacks 

Plaintiffs. 

Isl _ 

R. Sidney Johnson 

Union Trust Building, 

Washington 5, D. C. 

M _ 

J. Richard Earle 
Washington Loan & Trust Bldg., 

Washington 4, D. C. 

Attorneys for Plaintiffs. 


17 


18 DISTRICT OF COLUMBIA, ss: 

Willard J. Luff and John W. Slacks, being first duly sworn accord¬ 
ing to law, on their oaths depose and say that they have read the foregoing 
and annexed Complaint, by them subscribed, and know the contents thereof; 
that the statements therein made of their personal knowledge are true, and 
those made upon information and belief they believe to be true. 

/s/ _ 

Willard J. Luff 

/s/ _ 

John Wo Slacks 

Subscribed and sworn to before me this 7th day of February, 1955. 

/ s/ _ 

Regina C. McGiveru 

Notary Public in and for 

the District of Columbia 


(SEAL) 


My commission expires February 14, 1959. 
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19 (42007) CALENDAR NO. 1473 

83D Congress ) SENATE (Report 

2d Session (No. 1458 


WILLMORE ENGINEERING CO. 


May 27 (legislative day, May 13), 1954 —Order to be printed 

Mr. Wiley (for Mr. Langer) from the Committee on the Judiciary, 

submitted the following 

REPORT 

[ To accompany H. R. 7258] 

The Committee on the Judiciary, to which was referred the bill 
(H. R. 7258) for the relief of the Willmore Engineering Co., having con¬ 
sidered the same, reports favorably thereon, with an amendment, and 
recommends that the bill, as amended, do pass. 

AMENDMENT 

Page 1, beginning with line 3, strike out all down to and including the 
period on page 2, line 8, and insert in lieu thereof the following: 

That the Chief Judge of the United States Court of Appeals for the 
District of Columbia Circuit shall appoint a Board of Arbitrators, consisting 
of three United States district judges, to hear, determine, and make such 
findings as they may deem appropriate as to the liability, if any, either 
legal or equitable, of the United States upon the claim of the Willmore En¬ 
gineering Company for compensation for services performed and expenses 
incurred in the production for the United States Maritime Commission of 
winches for transport vessels necessary to the prosecution of World War 
n, pursuant to special emergency authorizations and commitments under 
war powers, for which the claimant alleges the United States has failed to 
provide adequate payment. In the event of a finding by the Board of liability 
on the part of the United States to the Willmore Engineering Company, it 
shall certify to the Secretary of the Treasury the amount necessary to 
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discharge such liability. To the extent not inconsistent with this Act, the 
provisions of title 9 of the United States Code shall be applicable with respect 
to proceedings under this Act. Any costs arising in the arbitration of this 
case shall be fixed and assessed by the said Chief Judge. 

PURPOSE OF AMENDMENT 

The purpose of the amendment is to provide for an enlarged board of 
arbitration on the claim of the Willmore Engineering Co. The committee in 
its deliberations considered that the claim is of such a nature as to require a 
board of arbitration, rather than a one-man arbitrator, as was originally pro¬ 
vided for in the bill. It was also deemed proper to designate that this board 
of arbitration be composed of three United States district judges, rather than 
merely referring to the appointment of an arbitrator. The committee was of 
the opinion that the procedure in this matter is meritorious but felt that a 
better result perhaps could be obtained by the amendment here offered. 

PURPOSE 

The purpose of the proposed legislation, as amended, is to refer to 
a board of arbitration, to be appointed by the chief judge of the United States 
Court of Appeals for the District of Columbia, which board shall consist of 
three United States district judges, to hear and determine the liability, if any, 
either or equitable, of the United States Government upon the claim of the 
Willmore Engineering Co. for expenses and services rendered in the produc¬ 
tion of winches for transport vessels necessary to the prosecution of World 
War n, for which it is alleged the United States has failed to provide adequate 
payment. Section 2 of the bill provides authority for the Secretary of the 
Treasury to pay such amount, if any, as may be found due and owing to the 
Willmore Engineering Co. as a result of this arbitration. 

STATEMENT 

The facts relative to this claim are contained in House Report 1330, to 
accompany H. R. 7258, 83rd Congress, which report is set forth in full be¬ 
low. 

[H. Rept. No. 1330, 83d Cong., 2d sess. ] 

The claim of Willmore Engineering Co. under H. R. 7258 arises out 
of the emergencies of the World War n, when the United States Maritime 
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Commission was faced with the necessity of equipping cargo vessels with 
facilities for the handling and transportation of heavy equipment and war 
materials urgently required by the Armed Forces of the United States. One 
of the most essential pieces of equipment was large and powerful electric 
unit winches for installation on such vessels. 

All of the old line, experienced manufacturers of this type of winch 
were overloaded with orders, and to increase the production required un¬ 
usual techniques. Contracts were made by the Maritime Commission, in the 
exigencies of this situation, with emergency manufacturers which were known 
by the Maritime Commission to be inexperienced, incompetent, and incapable 
of performing under their contracts without the engineering skill and special 
knowledge and experience possessed by the Willmore Engineering Co., who 
were complete project engineers, capable of supplying what the manufacturer 
lacked in the matters of engineering, procurement, production, supervision, 
management, accounting, and cost control. 

The peculiar pattern required, of necessity, to be followed in the pro¬ 
duction of these winches, and the techniques developed by the Willmore En¬ 
gineering Co. specially adapted to their manufacture were beyond the limited 
scope of the capabilities of the manufacturers selefctdd)by the Maritime Com¬ 
mission, and through the incompetence of those in charge of the production 
in the organizations of both the manufacturer and Maritime itself, the proj¬ 
ect became slowed down and, finally, within a few short months, stalled 
completely. 

The Willmore Engineering Co. were requested by Maritime to re¬ 
main on the job. They continued to furnish valuable technical and engineer¬ 
ing services, and were, in fact, instrumental in saving the situation and 
assuring the continuance of the production project, all of which was most 
urgently necessary to the prosecution of the war. From this point onward 
21 the Maritime Commission placed more and more reliance upon the Will¬ 
more Engineering Co., who were required thereby to undertake increased 
responsibilities of management, supervision, and control in addition to 
the engineering and other services theretofore performed by them. 
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The admitted incompetence of the prime contractors continued to pro¬ 
duce difficulties which were insurmountable without some definite under¬ 
writing arrangement for the Willmore Engineering Co. T s compensation. 

In recognition of these circumstances and the necessity for the continu¬ 
ance of the services of the Willmore Engineering Co. to the final comple¬ 
tion of the project, all previous arrangements between the parties were 
supplanted by a commitment made by the officials of the Maritime Commis¬ 
sion whose responsibility it was to make this program successful in the 
interest of the prosecution of the war—the same officials who had arranged 
satisfactory settlements with other contractors similarly situated. This 
official commitment guaranteed to the Willmore Engineering Co. that, to 
assure its continued services in the completion of the project, Willmore 
Engineering Co. would be compensated for the reasonable value of its serv¬ 
ices throughout the entire project, both past and future, without regard to 
prior contracts, arrangements or commitments. The Willmore Engineer¬ 
ing Co., in good faith reliance upon this commitment by the Maritime 
Commission, continued their performance and remained faithful to the suc¬ 
cessful execution of the project. 

It is evident, from the record, that the Maritime Commission relied 
heavily upon Willmore Engineering Co. during several crucial periods, and 
in particular the accounting period subsequent to the delivery of all winches. 
The incompetent prime contractor was seeking to recover excessive profits. 

The record shows conclusively that Willmore Engineering Co. stayed 
with the project through situations of extreme difficulty, and that they did 
so at considerable sacrifice, personal and financial, in their willingness and 
desire to serve the Government and aid in the prosecution of the war. It is 
also evident in the record, and greatly to the credit of these claimants as 
engineers, that not one winch in the whole number delivered was found de¬ 
fective in any respect. 

The Willmore Engineering Co. produced in support of their claims an 
accounting record computed according to standard engineering practices, 
and peculiarly adapted to and required by this project, instead of the usual 
accounting technique familiar to the auditors of the Maritime Commission; 


and that fact alone, being wholly misunderstood by the Maritime Commis¬ 
sion officials, resulted in the anomalous action of the same people, approv¬ 
ing payment to the Willmore Engineering Co., and refusing payment at other 
times, with innumerable variations in reasons therefor. They found them¬ 
selves confronted by a completely chaotic condition in the handling of claims, 
and all attempts to secure any settlement were frustrated. They were shunted 
from one officer, committee, or board, to another, in each instance being 
denied a settlement because of technical obstacles and objections by these 
officials. 

A just and fair handling of the claim required, in addition to a proper 
conception of the applicable accounting technique, an intelligent understand¬ 
ing of the terms of the special commitment made to these claimants and 
the circumstances that formed the consideration for that commitment. 

The committee finds ample ground for the conclusion that Maritime 
claims officials persistently misunderstood, misinterpreted, and miscon¬ 
strued the plain and evident meaning of the agreement made with the Will- 
more Engineering Co. by Maritime representatives at the April 19, 1945, 
conference, at which the commitment was made, although the intention of 
that agreement was clearly apparent on the face of the documentary evidence 
in their own files. When the same evidence was presented to the United 
States District Court for the District of Columbia, the court judicially de¬ 
termined the terms of that commitment to be those so unsuccessfully urged 
upon Maritime personnel by the claimants. 

The Willmore Engineering Co., as the result of the aforesaid per¬ 
sistent misinterpretation by the Maritime officials and their misconstruction 
of the terms of the agreement, and the continued obstruction of payment for 
contract services rendered, and litigation forced upon them by Maritime 
Co mm ission personnel and Government attorneys, have exhausted their le¬ 
gal remedies. 

A considerable portion of the time at the hearings before this committee 
was consumed by contentions of the Maritime witnesses based upon reports 
of Maritime Commission auditors who were assigned to examine the records 
of the Willmore Engineering Co. during their attempts to secure a settlement, 


and the interpretation attempted to be placed upon these audit reports by 
personnel of the Commission. Upon the whole record, however, it ap¬ 
pears to the satisfaction of the committee that there is no substantial 
basis for the criticisms instigated by Commission personnel. 

An audit performed at the instance of the committee by an experienced 
certified public accountant, entirely independent of the Maritime Commission, 
who made his audit of the Willmore Engineering Co. records during reces¬ 
ses of the hearings, stated that he had been enabled by reference to the ac¬ 
counting data, invoices, book records, time charge records, receipts, can- 

• '/k 

celed checks, hotel bills, travel and expense vouchers, etc., submitted to 
him by the Willmore Engineering Co., to prepare a complete set of double-► 
entry books reflecting accurately all financial transactions of the individual 
members of the Willmore Engineering Co. during the entire progress of 
their employment upon this wartime project. This auditor stated that he 
had found the records of the claimant to have been kept in meticulous detail, 
down to the last penny. He found no duplications, no false, erroneous, or 
misleading entries, no item claimed before this committee that was not sup¬ 
ported by reliable accounting data. Upon Examination of the Maritime Com¬ 
mission audits, and comparison with the audit prepared by this witness, it 
was satisfactorily established that no discrepancy exists between these audits 
insofar as the receipts and expenditures of the claimant were concerned. 

Two separate appeals made by the claimants from the actions taken 
against them by Maritime officials to the Appeal Board set up under the 
Contract Settlement Act of 1944, were dismissed upon technical objections 
of these officials, the first because they had appealed too soon, and the 
second because they had appealed too late. 

Thereafter, the claimants appealed to the United States Court of 
Claims. On objection made by Government counsel, that court declined 
to take jurisdiction—a decision that resulted from the confused proceedings 
before the Maritime Commission officials, committees, and boards, by 
which the claimants sought to follow methods provided by acts of Congress 
for the relief of war contractors such as they. The claimants were misled 
as to technical procedural requirements in making their objections and 


appeals, and were deprived of the opportunity to present their claims on 
their merits before the Court of Claims. 

In March 1948, Maritime officials referred these claims to the At¬ 
torney General for investigation and action, upon the representation, now 
determined judicially to have been unfounded, that there was Suspicion” of 
fraud. Within a month thereafter, a full investigation of the claimants and 
their claims was made by the Federal Bureau of Investigation, which made 
a report to the Maritime Commission that completely exonerated the claim¬ 
ants of any fraud. 

Over 3 years later, at the insistence of Maritime personnel, an action 
for civil fraud was filed in the United States District Court for the District 
of Columbia. The claimants accepted service of process in the case, waiv¬ 
ing technical objections which they were entitled to make thereto, and prompt¬ 
ly answered the complaint. With their answer, the claimants filed counter¬ 
claims against the United States based upon their claims theretofore contin¬ 
uously asserted as above set forth. On objection by the Government, these 
counterclaims were dismissed by the court upon the ground that the amount 
thereof exceeded the jurisdiction of the district courts. 

The chairman of this committee insisted that the case be advanced for 
trial. Counsel for the Maritime Administration refused to cooperate to that 
end. 

It was evident before the committee that the civil fraud action was in¬ 
stigated by Maritime officials as a dilatory and obstructive barrier to the 
assertion of the rights of the claimants. 

The trial commenced on March 5, 1953, and at the close of the Govern¬ 
ments evidence on March 10, 1953, the court, upon the motion of counsel 
for the claimants instructed the jury to return a verdict in favor of the Will- 
more Engineering Co. The decision of the United States District Court for 
the District of Columbia, March 10, 1953, in this case, effectively dis¬ 
poses of all imputations and charges of bad faith on the part of the claim¬ 
ants herein, and judically establishes "that the Government adduced over¬ 
whelming evidence of the good faith of this transaction. " 


The court decision further establishes that: 

1. There was a bona fide agreement between the Maritime Commis¬ 
sion representatives and the claimants on April 19, 1945, that the claimants 
should be compensated on a fair and reasonable basis for all their services 
in connection with the contract, and in connection with the work of com¬ 
pleting the winch project, and that they were to make their claims on that 
basis. 

2. That by their diligence and good faith the claimants had actually 
served the best interests of the Government, saving the Maritime Commis¬ 
sion approximately $300,000, as indicated by the courts decision. 

3. That the per diem charges claimed are such as are ordinarily 
charged by engineers in similar work. 

It is evident to the committee that the Willmore Engineering Co. have 
been caused to bear great expenses for legal and accounting services, and 
other incidental expenses, including an unnecessary and wasteful expendi¬ 
ture of their professional time, on account of the unwarranted opposition 
of their claims. 

It is evident from the record and the decision of the United States Dis¬ 
trict court that the United States Government is obligated to the claimants 
for fair compensation for its services in the Norwood, the Haarman, and 
the subsequent accounting and collection stages of their efforts during 
which payments were unfairly withheld. This committee has found that 
arbitration as provided for in H. R. 7258 is the practicable arid mutually 
agreeable method of finally settling the Governments obligations to Will- 
more Engineering Co. 

The misunderstandings heretofore existing among the Maritime officials 
concerned as to the basic nature of this claim have now been resolved. The 
committee is of the opinion that resort to the voluminous record of hearings 
previously held in this case confused as it is by the contentions of Mari¬ 
time Commission witnesses founded upon misconceptions and misunderstand¬ 
ings is impracticable and should be avoided. Inasmuch as a basis for adjust¬ 
ment of the claim has now for the first time been established, it remains 
only for Congress to provide a method of settlement that will be fair and 
equitable, both to the claimants and the United States. 
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The Secretary of Commerc e has carefully reviewed the facts of 
these claims in the light of the decision of the United States district court 
and has recommended the enactment of H. R. 7258, which fairly provides 
for arbitration and the expert evaluation of the many elements involved. 

The Secretary of Commerce has written to this committee as follows: 

’’Please be advised that we have carefully reviewed the facts re¬ 
garding this situation. We believe that the relief provided by the bill 
is fully justified by these facts and we, therefore, have no objection 
to the enactment of this bill. In fact, we wish to indicate our specific 
approval of this bill which fairly provides for arbitration so as to 
determine any amounts required to satisfy the obligations of the Gov¬ 
ernment to the company. ” 

The Bureau of the Budget has advised that they have no objection to the 
submission of this report. 

Therefore, your committee recommends favorable consideration of the 
bill, as amended. 

The committee after a consideration of the foregoing, concurs in the 
conclusions of the House and therefore recommends that the bill H. R. 7258, 
as amended, be considered favorably. 

THE SECRETARY OF COMMERCE, 
Washington, February 19, 1954. 

Hon. Chauncey W. Reed, 

Chairman, Committee on the Judiciary, 

House of Representatives, Washington, D. C. 

Dear Mr. Chairman: This letter is in reply to your request of 
January 15, 1954, for the views of this Department with respect to 
H. R. 7258, a bill for the relief of the Willmore Engineering Co. 

Please be advised that we have carefully reviewed the facts re¬ 
garding this situation. We believe that the relief provided by the bill 
is fully justified by these facts and we, therefore, have no objection 
to the enactment of this bill. In fact, we wish to indicate our speci¬ 
fic approval of this bill which fairly provides for arbitration so as 
to determine any amounts required to satisfy the obligations of the 
Government to the company. We believe this is a fair and equitable 


manner of determining the questions involved. To make clear that the 
existence of a contract is one of the issues to be resolved by the ar¬ 
bitrator, we recommend that the words ”, if any, " be inserted after 
the word "contract” on page 1, line 9. 

There are attached copies of a letter from the Assistant Di¬ 
rector of the Bureau of the Budget and a memorandum from my Gen¬ 
eral Counsel discussing the feasibility of arbitrating this matter under 
section 13 of the Contract Settlement Act of 1944. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of this letter to your com¬ 
mittee. 

K you desire any further information kindly let us know. 

Sincerely yours, Sinclair Weeks, 

Secretary of Commerce 

Mr. Edward B. Bowers, February 2, 1954. 

Legislative Analyst, Bureau of the Budget, 

Executive Office of the President, Washington, D. C. 

Dear Mr. Bowers: Responding to your telephone call of yester¬ 
day afternoon, I am pleased to have Mr. Lawrence B. Slater, my 
administrative assistant, confer with you and/or Mr. Hyde in your 
office today, as arranged, about my bill, H. R. 7258, for the relief 
of the Willmore Engineering Co. 

The following information, pertinent to this case, will be of 
interest to you: 

H. R. 7258 was drafted jointly by the Office of General Coun¬ 
sel, Department of Commerce, and Mr. Slater of my staff, pursuant 
to an understanding authorized by the Secretary of Commerce, with 
a view to arbitration. 

I have suggested an alternative through which arbitration may 
be accomplished under existing law, specifically Public Law 395, 

78th Congress, section 13(e). 

”(e) The contracting agency responsible for settling any claim 
and the war contractor asserting the claim, by agreement, may 
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submit all or any part of the termination claim to arbitration, with¬ 
out regard to the amount in dispute. Such arbitration proceedings 
shall be governed by the provisions of the United States Arbitration 
Act to the same extent as if authorized by an effective agreement in 
writing between the Government and the war contractor. Any such 
arbitration award shall be final and conclusive upon the United States 
to the same extent as a settlement under subsection (c) of section 6, 
but shall not be subject to approval by any settlement review board. " 

This law requires only a simple agreement appointing an ar¬ 
bitrator, or a joint request to the chief judge of the district court to 
appoint an arbitrator and to embody in his appointment the language 
H. R. 7258. 

I am prepared to press for passage of my bill, H. R. 7258. 
However, a recommendation from the Executive Office of the President 
to proceed under Public Law 395 would obviate the necessity of cum¬ 
bersome legislative procedure, and would have the net effect of prac¬ 
tical direct action in the interest of final adjudication of this claim. 

Questions of law and fact bearing on the legitimacy of this claim 
by Willmore Engineering Co. were decided by the United States Dis¬ 
trict Court for the District of Columbia on March 10, 1953, in Civil 
Action No. 1702-51, in favor of the Willmore Engineering Co. 

Your ihterefet an expediting proper consideration of this matter 
is appreciated very much. 

Very sincerely yours, Frank Small, Jr., 

Member of Congress 


Executive Office of the President, 

Bureau of the Budget, 
Washington, D. C., February 8, 1954. 

The honorable the Secretary of Commerce. 

My dear Mr. Secretary: This will acknowledge Mr. Dunn’s 
letter of January 25, 1954, transmitting copies of a proposed re¬ 
port to the House Committee on the Judiciary with respect to H. R. 
7258, a bill for the relief of the Willmore Engineering Co. 
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You are advised that while there is no objection to the submis¬ 
sion to the committee of such report on H. R. 7258 as you deem appro¬ 
priate, the Bureau of the Budget cannot concur in the bilTs provisions. 
If the committee is of the opinion that the circumstances of this case 
warrant setting aside the prior adjudicative proceedings and waiving 
the statute of limitations then we think the case should be adjudicated 
not by an arbitrator but rather by the Court of Claims with its long 
experience hearing complex claims against the Government. 

It is recommended, therefore, that if adjudication of the case 
is to be authorized this be done preferably by a House resolution refer¬ 
ring the case to the Court of C laims under the authority of section 257 
of title 28 of the United States Code or by enactment of a bill confer¬ 
ring jurisdiction on that court to hear the case de novo. 

There is attached a copy of a letter from Congressman Small 
which was presented to this office and which is self-explanatory. It 
is assumed that before forwarding your report to the committee you 
will explore the feasibility or desirability of handling the case under 
the provisions of general law referred to in that letter. 

It would be appreciated if you would attach a copy of this letter 
to your report when it is forwarded to the committee. 

Sincerely yours, Roger W. Jones, 

Assistant Director for Legislative Ref¬ 
erence. 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
(Civil action No. 1702-51. March 10, 1953, decision) 

United States of America-, plaintiff, v. Willard J. Luff, Morris F. Luff, 
and John W. Slacks, individually and as copartners doing business 
as Willmore Engineering Co., defendants 

For plaintiff, Robert M. Scott, Esq., assistant United States attorney. 
For defendants, R. Sidney Johnson, Esq., attorney at law, Washing¬ 
ton,%. C. 

Hon. Ben Moore. I believe that I should make some statement on the 
record in connection with my ruling on this motion. 
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The statute under which this action is brought is one that provides 
for a penalty and forfeiture for making a false claim in connection with the 
dfetarmination, cancellation, settlement, and so forth of a contract with 
the United States. It is in the nature of a penal statute, although in this 
particular statute no criminal sanctions are set out, but it is almost ex¬ 
actly to the same effect as the companion criminal statute which makes these 
acts punishable by fine and imprisonment this same type of act. 

So that I am of opinion that in order to establish a case, it is neces¬ 
sary for the Government to prove its case by clear and convincing testi¬ 
mony of a substantial nature. 

It is also my opinion that it is the court 1 s duty to examine the evi¬ 
dence submitted by the Government and determine whether or not there has 
been evidence of this type submitted, and if the court after such study and 
examination is of opinion that if the jury should render a verdict in favor of 
the Government, the court would have to set the verdict aside, then it is the 
25 duty of the court to grant the motion for directed verdict and not submit it 
to the jury at all; and proceeding on that basis, we come to this: 

The Government must prove its case by evidence. The evidence which 
it has submitted here is the evidence of Mr. Willard J. Luff and Mr. Morris 
F. Luff, the two defendants. The only other witness offered on behalf of 
the Government was Mr. Gordon B. Prouwse, the certified public account¬ 
ant, who was not permitted by the court to testify as to his expert opinion 
about the technical meaning of certain words. 

So that the Government's case rests upon the testimony of the two 
Luffs, plus the documentary exhibits. Now while it is true that the wit¬ 
nesses, the Luffs, being defendants, may be examined by the Government 
as hostile witnesses, yet the court cannot entirely disregard all their tes¬ 
timony, except that which may particularly suit the Government's purposes. 
The only testimony of Mr. Willard J. Luff, which I can recall, that tended 
to support the Government's contention with reference to the use of the word 
"costs" or "actual costs, " was elicited by questions that were framed in such 
a way that the witness was to answer them either "Yes" or "No, " and where 
such evidence was elicited the witness went ahead later and explained his 
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testimony in such a way that his categorical answers were very much modi¬ 
fied and qualified. 

With reference to Mr. Morris F. Luff, it seemed to me that Mr. Mor¬ 
ris Luff’s entire testimony was very clear as against the contention of the 
Government. 

|y3<!rthe Government is left, as I see it, with simply the documents. If 
these documents had been read in their ordinary and natural meaning, to 
show a case of fraudulent claim, and that case is one which the court believes 
is demonstrated prima facie from the documents by clear and convincing proof, 
then it would be my duty to overrule this motion and require the defendants 
to go ahead with their case. But actually the letter on which most reliance 
is placed was the letter of May 15, 1945, which does not purport to be a 
claim of Willmore Engineering Co. against the Government. This is plain- 
26 tiff’s exhibit No. 1. And the words used in that letter with reference to costs, 
in my opinion, must be construed in the light of the fact that it was claim 
of Haarmann Steel Co. rather than one of the Willmore Engineering Co/ Mr. 
Morris Luff has testified that the amounts that were placed in that letter were 
actually placed there against the protest of the Willmore Engineering Co., 
or if not that, that the Willmore Engineering Co. turned in certain figures 
to Haarmann Steel Co., which were about $300,000 less than the figures 
which they presented and that when they presented the other figures the 
Willmore Engineering Co. protested to the Maritime Commission and by 
some later negotiations caused a reduction in those figures. 

Now under those circumstances I am of opinion that the statement in 
the letter that the figures were for the total costs of Haarmann Steel Co. to 
complete the contract cannot be attributed to the Willmore Engineering Co. 
in such a way as to imply that that was a false statement on the part of the 
Willmore Engineering Co. 

The evidence also is that the other subcontractors, whose amounts 
were also included in those large figures submitted by the Haarman Steel 
Co. had been paid and there is no evidence on the part of the Government 
that the claims of those other subcontractors were on any different basis 
than the claim of the Willmore Engineering Co., although they may have 


been, and if they were, I am doubtful whether that would be of any ma¬ 
teriality. 

The first claim, according to the documents, which was ever made by 
Willmore Engineering Co. direct to the Maritime Commission was repre¬ 
sented by its letter of November 19, 1945, which is plaintiffs exhibit No. 

7, and in that letter the total of $257, 524.34 is analyzed in detail, and the 
evidence shows that the figures in that statement are not falsified in any 
way, and that the per diem charges are such as are ordinarily charged by 
engineers in similar work and that the expenses were actually paid, or 
if they included estimated expenses that the estimate was later overrun. 

So I can see nothing in that document which indicates any false claim 
or any concealment or any trick. 

Exhibit 10 was referred to, which has a phrase "all costs" in it, but the 
first paragraph of that letter clearly shows that the claim is one that is made 
for balance due or services rendered. 

Now another essential, it seems to me probably the principal essen¬ 
tial in showing that these claims made were false, fraudulent or fictitious, 
would be proof by the Government that the understanding with the Maritime 
Commission at the meeting, at the conference on April 19, 1945, was in some 
way twisted by these defendants and that their procedure thereafter wasn’t 
in line with that conference, but was consciously and knowingly followed with 
the intention of deviating from that conference and of doing something in 
making its claim that they were not expected to do and not told to do by the 
representatives of the Maritime Commission. 

In that respect it seems to me that the evidence is not only not clear 
and convincing that they did deviate, but it is clear and convincing that they 
did not deviate. All the evidence as to the conference introduced by the Gov¬ 
ernment is the statements of the Luffs and their statements as to what the 
understanding was at that conference are certainly very clear and plain, 
particularly the statement of Mr. Morris Luff, and the evidence is that the 
understanding was followed in the submission of these claims. 

Now if we go outside the Government’s testimony and consider the 
testimony which was put on out of order by the defendant, which I think 


perhaps I am entitled to consider on this motion—I refer to defendants 
exhibit No. 1, as confirmatory, in my opinion, of the understanding that 
existed, this being a letter written by the General Counsel of the Maritime 
Commission on April 19, 1946, in which he states on the second page of 
the letter what his understanding was of the conference, and what the par¬ 
ties were to do, he having been present at that conference and being the 
chief legal officer, representing the Maritime Commission at that time. 

So I think it is shown by virtually all the evidence that that was the 
understanding, namely: That the Maritime Commission was disturbed about 
the contract; that it wanted the work to go forward and that in consideration 
of Willmore Engineering Co. f s cooperation in carrying forward the work, 
it was the intention of the Maritime Commission, through the agents pres¬ 
ent at that conference, that Willmore Engineering Co. should be compen¬ 
sated on a fair and reasonable basis for all its services in connection with the 
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contract, and in connection with the work of completing the winches and that 
they were to make their claim on that basis. And since I believe that the ' 
Government has little, if any, evidence to the contrary, and since I further 
believe that the Government adduced overwhelming evidence of the good 
faith of this transaction, I think that it is the clear duty of this court to 
direct a verdict on this motion in favor of the defendants, and so I will do 
that. 

Let the jury be called in. 

Thereupon the jury returned to their places in the jury box and the 
following proceedings were had: 

The Court. Ladies and gentlemen of the jury, in the first place the 
two alternate jurors are excused from the jury. You need not leave the 
box until the others do, because that will be just a few minutes. 

The court has considered a motion made by counsel for the defendants 
to direct the jury to find a verdict for the defendants and for reasons which 
I have already stated on the record, I have concluded it is the duty of the 
court to sustain and grant that motion. 
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So you are now directed to find a verdict in favor of the defendants 
and may so answer when you are asked the question. * * * 

I hereby certify the foregoing pages contain a true and accurate sten¬ 
ographic transcript of the decision herein. 

(Signed) Mary White Bible, 

Assistant Official Court Reporter. 

Harry M. Hull, Clerk, 

A true copy test: By R* M. Stearns, Deputy Clerk. 

(SEAL) 


[ Filed Feb. 7, 1955] 

January 15, 1955 
THE BOARD OF ARBITRATORS 
In the Matter of the Arbitration 
of the Claim of the Willmore Engineering Company 

AWARD OF BOARD OF ARBITRATORS 

We hereby certify to the Secretary of Treasury of the United States 
the following: 

The under signed, Eugene D. Hegarty, appointed arbitrator by Willard 
J. Luff, Morris F. Luff and John W. Slacks, partners of the Willmore En¬ 
gineering Company, Delos G. Smith, appointed arbitrator by Honorable Sin¬ 
clair Weeks, Secretary of Commerce, and Gerald Ryan, appointed arbitra¬ 
tor by the above two arbitrators, (a true copy of each appointment attached 
hereto) constitute the duly authorized Board of Arbitrators in accordance with 
Private Law 495 - 83d Congress, Chapter 44 3 - 2d Session, an Act for the 
relief of the Willmore Engineering Company, and Private Law 501 - 83d 
Congress, Chapter 464 - 2d Session to amend the Act of June 30, 1954 (Pri¬ 
vate Law 495, 83d Congress). 

In accordance with said Laws we have thoroughly examined over a 
period of several months the records of various proceedings held since 
1945 on the claims of the said Willmore Engineering Company against the 
United States, numerous exhibits and documents which have been filed 
heretofore and also held informal conferences with each claimant and 
a formal hearing for the claimants. 


35 


The Board of Arbitrators having heard and examined the evidence 
submitted do now determine and certify to the Secretary of the Treasury 
an amount which in their judgment is required to satisfy any obligation of 
the United States to the Willmore Engineering Company for services and 
expenses in connection with its contract and the breech of it with the 
United States for the production of winches for transport vessels neces¬ 
sary to the prosecution of World War n pursuant to special emergency 
31 authorizations and commitments under war powers. The payment of such 
sum as set forth herein shall be in full settlement of all claims of the said 
Willmore Engineering Company against the United States for compensation 
for such services and expenses. 

The Board of Arbitrators have determined under the above-mentioned 
Laws and the evidence before them that an obligation did exist between the 
United States and the Willmore Engineering Company by virtue of its con¬ 
tract and that there was a breach thereof by the failure of the United States 
to pay the amounts claimed by the Willmore Engineering Company. The 
Board received and considered two claims, one filed, dated October 2, 

1954, on behalf of the Willmore Engineering Company by Willard J. Luff 
and John W. Slacks for themselves and Morris F. Luff, co-partners of 
Willmore Engineering Company as of August 22, 1945” being the date of 
the completion of the above mentioned contract for the production of 
winches, in the amount of $347,725.05, and a claim signed Willmore En¬ 
gineering Company by Morris F. Luff and Ruth K. Luff dated October 15, 
1954, being a partnership formed at a date subsequent to 1949, in the amount 
of $2, 700,357.37. These two claims were considered by the Board. 

In accordance with the Laws and based upon the evidence before this 
Board it is determined and found that there is now due the sum of $375, 577.37 
which shall be in full settlement of all claims of the said Willmore Engineer¬ 
ing Company against the United States for compensation of such services and 
expenses and hereby certify to the Secretary of the Treasury to pay said sum 
of money to the Willmore Engineering Company. 

The Board of Arbitrators further certify that the costs arising out of 
this arbitration have been fixed in the amount of $29, 500 in accordance with 
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the itemized statement attached and this amount is hereby assessed equally 
between the Government and the Willmore Engineering Company as required 
by Private Law 495, 83d Congress, Chapter 443, 2d Session. The total 
obligation of the U. S. Government in connection with this award and the 
costs therefore is $390,327.37. It is hereby requested that the Govern- 
32 ment pay one-half of the total costs as itemized and in accordance with 
such statute that there be assessed one-half of the total costs as itemized 
against the award of the Willmore Engineering Company and that proper 
procedure b e used for payment by the Government of such costs as fixed 
and assessed to the undersigned as shown on the itemized statement. 

BOARD OF ARBITRATORS 

/■/ _ 

Gerald Ryan, Chairman 

/s/ _ 

Delos G. Smith 

January 13, 1955 /s/ _ 

Eugene D. Hegarty 


District of Columbia) ss: 

On this thirteenth day of January 1955 before me personally 
appeared Gerald Ryan, Delos G. Smith and Eugene D. Hegarty to me 
known to be the persons described in, and who executed, the foregoing 
instrument, and they severally duly acknowledged to me that they executed 
the same. 

Notary’s Seal Mary J. Brumley 

Notary Public 


My Commission Expires: September 14, 1957 
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Itemized Statement of Costs re Board of Arbitrators 

U.S. 

Total Government 

Willmore 

Engineering 

Company 

Gerald Ryan, Chairman 

100 Dale Drive 

Silver Spring, Maryland 

$ 10, 250 

$5,125 

$5,125 

Delos G. Smith 

726 Jackson Place, N. W. 
Washington, D. C. 

$ 9,750 

$4,875 

$4,875 

Eugene D. Hegarty 

212 Sipes Lane 

Annandale, Virginia 

$ 9, 500 

$4,750 

$4,750 

GRAND TOTAL 

$29,500 

$14,750 

$14,750 


We hereby certify that there are no outstanding costs, other than that 
shown above in connection with this arbitration. 


January 13, 1955 /s/ _ 

Gerald Ryan, Chairman 

r 

M _ 

Delos G. Smith 

/s/ _ 

Eugene D. Hegarty 

A TRUE COPY 

We, the undersigned, heretofore appointed Arbitrators by Willmore 
Engineering Company and the Secretary of Commerce, hereby severally and 
jointly appoint Gerald Ryan, 100 Dale Drive, Silver Spring, Maryland, as 
a third Arbitrator to serve on the Board of Arbitrators as authorized and 
directed by Private Law 495 of the 83d Congress, Chapter 443, 2nd Ses¬ 
sion as amended, by Private Law 501. 


Dated July 26, 1954 
in the presence of 

(s) William H. Clifford, Jr. (s) Eugene D. Hegarty 

Appointed by Willmore Engineer- 
ing Co. 

(s) William H. Clifford, Jr . (s) Delos G. Smith _ 

Appointed by Secretary of Com¬ 
merce 

I hereby accept the appointment as the third member of the Board 
of Arbitrators in the matter as set forth above. 

Dated July 26, 1954 
in the presence of 

^- W&liam H. Clifford, Jr . (s) Gerald Ryan _ 

Gerald Ryan 


A TRUE COPY 

THE SECRETARY OF COMMERCE 
Washington 25 
2f July 1354 

Delos G. Smith, Esquire 
726 Jackson Place, N. W. 

Washington, D. C. 

Dear Mr. Smith: 

Pursuant to Private Law 495 of the 83d Congress, approved 
June 30, 1954, as amended by Private Law 501, approved July 6, 
1954, for the relief of the Willmore Engineering Company, copies 
enclosed, you are hereby appointed as the arbitrator selected by the 
Secretary of Commerce under said laws. 

The General Counsel of the Department has been designated to 
assist the Board of Arbitrators in the performance of its functions 
under the Acts. If you will call on him upon the appointment of the 
third arbitrator, he will be glad to cooperate with the Board. 

Sincerely yours, 

(s) Sinclair Weeks 
Secretary of Commerce 
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A TRUE COPY 


AGREEMENT 
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Washington, D. C. 
June 19, 1954 


WE, THE UNDERSIGNED, for the purpose of finally resolving, settling, 
and liquidating all our rights, interests and obligations in the partnership 
known as WILLMORE ENGINEERING COMPANY of Washington, D. C., 
hereby mutually agree to arbitration, and we hereby irrevocably appoint, 
delegate, authorize and empower EUGENE D. HEGARTY of Annandale, 
Virgina, as our arbitrator to hear, investigate, and arbitrate a final de¬ 
termination for all and each of us in our names and places on all matters 
concerning our former and present relationships pertaining to WILLMORE 
ENGINEERING COMPANY, and as the arbitrator for WILLMORE ENGI¬ 


NEERING COMPANY on the Board of Arbitrators to be created under a 
pending bill in Congress, H. R. 7258, in the event it is enacted and be¬ 
comes law. 


Appointment as Arbitrator under 
terms set forth in the agreement 
stated above is hereby accepted: 
(s) Eugene D. Hegarty 
WITNESS: 

(s) Lawrence B. Slater 


Signed 

(s) Morris F. Luff 
(s) Willard J. Luff 
(s) John W. Slacks 


Witness as to John W. Slacks 
Charles J. Casper 
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MOTION FOR INJUNCTION PENDENTE LITE 

*V 

The plaintiffs move the Court as follows: 

1. That the defendants, Morris F. Luff and Ruth K. Luff, be re¬ 
strained and enjoined, pending the final hearing of this action, from mak¬ 
ing any further attempts or efforts to secure for themselves, or either 

of them, individually or under the name Tt Willmore Engineering Company”, 
from the Secretary of the Treasury, any payment of the award of the Board 
of Arbitrators made under the provisions of Private Laws 495 and 501, 83rd 
Congress, Second Session; and 

2. That the defendant, George M. Humphrey, Secretary of the Treas¬ 
ury of the United States, be restrained and enjoined, pending final hearing 
of this action, from making payment of said award to the defendants, Mor¬ 
ris F. Luff and Ruth K. Luff, individually or as Tt Willmore Engineering 
Company”, or to any person or persons on their behalf; 

upon the grounds and for the reasons set forth in the verified complaint 
filed herein. 


To:- 

Morris F. Luff, Defendant, 
2153 California Street, N. W., 
Washington, D. C. 

Ruth K. Luff, Defendant, 

2153 California Street, N. W., 
Washington, D. C. 

Leo A. Rover, Esquire, 

United States Attorney, 

U. S. Court House, 
Washington, D. C. 


hi _ 

R. Sidney Johnson 


Richard Earle 


Union Trust Building, 
Washington 5, D. C. 
Attorneys for Plaintiffs. 
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Please take notice that the points to be submitted in support of the 
foregoing motion and the authorities intended to be used are attached here¬ 
to. The rules of this Court require that, if you oppose the granting of the 
motion, you shall within five days from the date of service of a copy of the 
attached motion upon you, or within eight days, if the same shall be served 
by mailing, or such further time as the said Court may grant or as the 
parties to this action may agree upon, file a reply with the Clerk of this 
Court a statement of the points and authorities upon which you rely, and 
serve a copy thereof upon counsel for the plaintiffs. 

/s/_ 

R. Sidney Johnson 

Attorney for Plaintiffs 

'&****♦ 

[Filed Feb. 23, 1955] 

AFFIDAVIT IN OPPOSITION TO MOTION FOR 
INJUNCTION PENDENTE LITE 

DISTRICT OF COLUMBIA, ss: 

% 

Morris F. Luff, being first duly sworn according to law on oath de¬ 
poses and states as follows: 

1. He is one of the persons named as defendants in the above entitled 
action, and makes this affidavit in opposition to the motion of plaintiffs for 
an injunction pendente lite restraining him and his wife, Ruth K. Luff, M from 
making any further attempts or efforts to secure for themselves, or either 
of them, individually or under the name T Willmore Engineering Company 1 , 
from the Secretary of the Treasury, any payment of the award of the Board 
of Arbitrators made under the provisions of Private Laws 495 and 501, 83rd 
Congress, Second Session”. 

2. On January 17, 1955, this defendant delivered to Honorable George 
M. Humphrey, Secretary of the Treasury of the United States, who also is 
named as a defendant in this action, a letter, signed by affiant and his said 
wife, reading as follows: 
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"January 15, 1955. 

"The Honorable George M. Humphrey 
Secretary of the Treasury, 

Washington, D. C. 

My dear Mr. Secretary: 

On January 13, 1955, a document purporting to be an award and cer¬ 
tificate of a Board of Arbitrators under Private Law 495 - 83rd Con¬ 
gress, Chapter 443 - 2nd Session was forwarded to you for payment 
of $390,327.37. 

Please be advised that litigation is now pending in the United States 
District Court for the District of Columbia to test the validity of the 
actions of said Board and to determine who constitutes Willmore 
Engineering Co., Civil Action 5139-54. 

This is formal notice that payment of the above award and certifica¬ 
tion is to be withheld pending the final outcome of the litigation, and 
until the pending disqualification of the certifiers has been properly 
determined." 

3. As above shown, defendants Morris F. Luff and Ruth K. Luff, 
are not attempting to obtain payment of the purported award of the board of 
arbitrators mentioned in this action pending litigation involving the same. 
Therefore, there is no necessity for an injunction pendente lite herein. 

4. In advance of the filing of their answer herein, this defendant on 
behalf of himself and his said wife, Ruth K. Luff, emphatically denies all 
and every charge of fraud, misrepresentation, conspiracy and deceit set 
forth in the complaint of the plaintiffs herein, and alleges that said charges 
are false, malicious, and unfounded, and were made by the plaintiffs in an 
attempt to discredit this defendant and his wife in the eyes of this Court and 
to benefit themselves. 

5. Affiant further says that plaintiff John W. Slacks became associ¬ 
ated with the partnership known as Willmore Engineering Company about 
April 1, 1944. He advanced the sum of $500. 00 to the firm which was re¬ 
paid to him in full a few months thereafter. He was paid for all services 
rendered for the partnership, and his association with the firm was finally 
and definitely determined on May 15, 1948. 
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6. Plaintiff, Willard J. Luff, abandoned the partnership on or about 
October 1, 1949, and obtained employment in the State if Pennsylvania for 
his own personal benefit. He thereafter contributed no funds or services 
to the partnership. Early in 1950, he announced, in the presence of affiant 
and others, that he had withdrawn from the partnership, did not want to 
have anything more to do with it, would not be liable for any of its obliga¬ 
tions, and stated that this affiant was foolish to think that he could obtain 
any relief for the partnership by a bill in Congress. Said partnership was 
dissolved on or about October 1, 1949, and has not since been renewed 
between plaintiffs or either of them and affiant. 

7. When defendants Morris F. Luff and Ruth K. Luff seemed about 
to be successful in obtaining relief for Willmore Engineering Company 
through relief legislation, plaintiffs conceived the idea and formulated the 
plan to attempt to procure for themselves the major portion of any award 

41 or payment that might be made to Willmore Engineering Company. Instead 
of these defendants conspiring to defraud the plaintiffs, the plaintiffs have 
entered into a conspiracy to attempt to enrich themselves through the work, 
efforts, sacrifices and expense of the defendants, Morris F. Luff and Ruth 
K. Luff. 

8. Accordingly, this defendant respectfully requests this Court to 
deny the motion for an injunction pendente lite and at the proper time to 
dismiss the complaint of the plaintiffs herein. 

(s)_ 

MORRIS F. LUFF 

Subscribed and sworn to before me this 18th day of February, 1955. 


(SEAL) 


(s ) Marianna D. Waggaman 
Notary Public, D. C. 
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[ Filed Feb. 24, 1955] 

42 ANSWER OF DEFENDANT GEORGE M. HUMPHREY 

Comes now the defendant, Honorable George M. Humphrey, Secretary 
of the Treasury, by his attorney, the United States Attorney, and for his an¬ 
swer in the above-entitled cause states as follows: 

Pursuant to Private Law No. 495, 83rd Congress 2nd Session, and 
Private Law No. 501, 83rd Congress 2nd Session, a Board of Arbitrators 
was constituted for the purpose of determining the liability of the United 
States if any, to a certain Willmore Engineering Company. Said Board of 
Arbitrators was constituted and has made an award. According to the provi¬ 
sions of the two above-mentioned Acts, said award was certified to defen¬ 
dant, Secretary of the Treasury, for payment to Willmore Engineering 
Company. It appears the partnership known as Willmore Engineering 
Company has had no formal existence since the termination of World War 
n. It further appears that the plaintiffs, Willard J. Luff and John W. Slacks, 
in addition to the two other named defendants, namely, Morris F. Luff and 
Ruth K. Luff, are parties claiming to constitute the partnership known as 
Willmore Engineering Company. In accordance with the award made by the 
Board of Arbitrators, the amount certified to defendant, Humphrey, for pay¬ 
ment to Willmore Engineering Company is $375, 577.37. This sum defendant 
Humphrey by reason of the award of the said Board of Arbitrators, is obli¬ 
gated to pay to the true and lawful constituent partners of Willmore Engi¬ 
neering Company. 

43 COUNTERCLAIM FOR INTERPLEADER 

1. By virtue of the award made pursuant to Private Laws 495 and 501 
which award has been duly certified to him by the arbitrators, defendant 
Humphrey stands obliged to pay the sum of $375, 577.37 out of the United 
States Treasury to the lawful constituent partners of Willmore Engineer¬ 
ing Company. 

2. Plaintiffs, Willard J. Luff and John W. Slacks, have demanded pay¬ 
ment of such sum into the registry of this Court so that it might be distri¬ 
buted to Willard J. Luff, John W. Slacks, and Morris Luff, alone on the 
basis that they are the only partners of the Willmore Engineering Company 
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sought to be compensated under Private Laws No. 495 and 501 of the 83rd 
Congress, 2nd Session. After payment of Willmore Engineering Company T s 
debts out of the award the shares of the above named partners are to be 
45. 6%, 21. 6% and 32. 8% respectively. 

Defendants Ruth Luff and Morris Luff are on record as being claim¬ 
ants to the award made to Willmore Engineering Company, by virtue of 
Civil Action No. 5139-54, Luff, et ah v„ Ryan, et ah , a suit wherein they 
claim to be the sole partners in Willmore and in which they challenge the 
arbitration itself. 

WHEREFORE defendant Humphrey demands: 

1. That the Court order plaintiffs, Willard J. Luff and John W. Slacks 
and defendants, Morris F. Luff and Ruth K. Luff, to interplead their respec¬ 
tive claims. 

2. That the Court adjudge which party or parties of plaintiffs Willard 
J. Luff and John W. Slacks and defendants Ruth K. Luff and Morris F. Luff, 
actually constitute the partnership known as Willmore Engineering Com¬ 
pany, and in what proportion if any, each is entitled, said portion to be paid 
out of the award which defendant George M. Humphrey is obligated to pay. 

3. That the Court discharge defendant, George M. Humphrey, from all 
liability in the premises except to the person or persons it shall adjudge en¬ 
titled to receive the award in the name of Willmore Engineering Company. 

4. That the Court award to the defendant, George M. Humphrey, its 
costs and attorneys fees. 

Is /_ 

LEO A. ROVER 

United States Attorney 


M __ 

JOSEPH M. F . RYAN, JR. 
Assistant United States 
Attorney 


l*L _ 

OLIVER GASCH 
Assistant United States 
Attorney 

Is /_ 

FRANK H. STRICKLER 
Assistant United States 
Attorney 


* * 


* * * 


* 
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[ Filed Feb. 25, 1955J 


REPLY OF DEFENDANT, GEORGE M. HUMPHREY, 
TO PLAINTIFFS MOTION FOR PRELIMINARY 

INJUNCTION 


Comes now the defendant, George M. Humphrey, Secretary of the 
Treasury of the United States, by his attorney, the United States Attorney, 
and for his reply to plaintiff’s motion for preliminary injunction herein, 
states as follows: 

He has not and is not about to make payment of the award herein to 
defendants, Morris F. Luff and Ruth K. Luff, individually or asWillmore 
Engineering Company, or to any other person or persons on their behalf. 
The status quo herein is being maintained pending judicial determination of 
the proper claimants to this award and their respective rights. 

On February 24, 1955 an answer to the complaint herein was filed 
by defendant George M. Humphrey with a counterclaim for interpleader. 

Since defendant Humphrey has sought relief from this Court in the 
nature of a bill of interpleader, it is felt that the issuance of a preliminary 
injunction herein against said defendant is unnecessary* 


LEO A. ROVER 
United States Attorney 


OLIVER GASCH 

Assistant United States Attorney 

FRANK H. STRICKLER 
Assistant United States Attorney 

JOSEPH M. F. RYAN, JR. 
Assistant United States Attorney 
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[ Filed Feb. 28, 1955] 

JOINT AND SEVERAL ANSWER OF DEFENDANTS 
MORRIS F. LUFF AND RUTH K. LUFF 

The defendants, Morris F. Luff and Ruth K. Luff, submit the following 
as their joint and several answer to the complaint of the plaintiffs herein: 

First Defense 

The complaint fails to state a claim against these defendants on which 
relief can be granted. 

Second Defense 

The alleged cause of action sued upon in this complaint did not accrue 
within three years next preceding the filing of this action. 

Third Defense 

The plaintiffs’ supposed cause of action is barred by laches. 

Fourth Defense 

1. The allegations of paragraph 1 of the complaint are admitted. 

2. The citizenship and residence of plaintiffs are admitted. The al¬ 
legations of paragraph 2 of the complaint that plaintiffs bring the within 
action as co-partners under the name of Willmore Engineering Company are 
denied, because they have no right to sue as partners. 

3. The allegations of paragraph 3 of the complaint are admitted. 

4. The allegation that plaintiffs Willard J. Luff, John W. Slacks and 
defendant Morris F. Luff are the individual members of the partnership 
Willmore Engineering Company is denied. These defendants admit the for¬ 
mation of a partnership in 1943, known as Willmore Engineering Company, 
and consisting in the beginning of plaintiff Willard J. Luff and defendant 
Morris F. Luff, and that about 1944 plaintiff John W. Slacks became asso¬ 
ciated with said partnership. Further answering paragraph 4 of the com¬ 
plaint, these defendants allege that said John W. Slacks became associated 
with said partnership about April 1, 1944, advanced the sum of $500.00 to 
the firm, which amount was repaid to him in full within a few months there¬ 
after from firm funds; that he was paid in full for all services rendered to 
the firm, if any, and that his association with the said firm was finally and 
definitely determined by his announced abandonment and repudiation of any 
obligation thereto on or about May 15, 1948, since which time he has not 
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been a member of or connected with said partnership in any manner what¬ 
ever. Except as admitted herein, all allegations of paragraph 4 of said 
complaint are denied. 

5. The allegations of the first sentence of paragraph 5 of the com¬ 
plaint are admitted, except that these defendants aver that projects other 
than the winch project were contemplated to be handled by the firm. The 
allegations of the second sentence of said paragraph 5 are denied. The 
allegations that Willard J. Luff, a highly trained and experienced profes¬ 
sional engineer performed technical, engineering and supervisory services 
in connection with the winch production project undertaken by the partnership 
are admitted. The allegation that John W. Slacks contributed any knowl¬ 
edge, experience or services in industrial engineering work and as a cer¬ 
tified public accountant, and designed, installed and supervised a system 

of material and production controls utilized on the project, or assisted plain¬ 
tiff Willard J. Luff in any supervisory or managerial duties or rendered any 
services of any value or benefit to said partnership whatever are denied. 

The allegation that defendant Morris F. Luff performed only non-technical 
services in connection with the headquarters office of the firm in Washington, 
D. C., is denied. 

Further answering said paragraph 5 of the complaint, these defendants 
allege that the services of said John W. Slacks to the firm were of no value 
or benefit to said parternship, and that in addition to services of a non¬ 
technical nature, defendant Morris F. Luff performed and rendered many 
and varied services of a professional and technical character for and on be¬ 
half of said firm which neither said Willard J. Luff nor John W. Slacks was 
capable of performing or qualified to perform. 

6. The allegations of the first two sentences of paragraph 6 of the 
complaint are admitted. These defendants further admit the allegations 
of the third sentence of paragraph 6 that upon completion of the winch pro¬ 
duction project for which it was formed said partnership was dissolved, and 

said 

aver tha^dissolution was complete, final and absolute on and after about the 
first of October, 1949, as hereinafter more fully shown. The allegations 
of the last sentence of paragraph 6 of the complaint are admitted. These 
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defendants aver that at the time of the dissolution of said partnership its 
claim against the United States had been denied and was of no value what¬ 
ever, and was known to have no value by the plaintiffs herein. 

7. The allegations of paragraph 7 of the complaint are denied. 

8. The allegations of paragraph 8 of the complaint that the three 
partners employed and retained R. Sidney Johnson, Esquire, as their at¬ 
torney to represent them individually and as co-partners of said Willmore 
Engineering Company in the prosecution of a claim against the United 
States and undertook, promised and agreed to pay said attorney a contin¬ 
gent fee or any fee are denied. The allegations of said paragraph 8 that 
said attorney has continued to act for said partnership in all matters con¬ 
cerned with the prosecution of said claim and still is the attorney for said 
firm in any capacity whatever or for any purpose whatsoever are denied. 

These defendants further allege in answer to said paragraph 8 cf the com- 

or attempt to represent 

plaint that said attorney had no authority, right or privilege to represent 
these defendants or either of them or the firm of Willmore Engineering 
Company in any capacity whatever in connection with the proceedings of 
the board of arbitrators under Private Laws Nos. 495 and 501, or in any 
other capacity or for any other purpose whatever. 

9. These defendants admit that on or about December 5, 1949, a suit 
was filed in the United States Court of Claims in the name of Willmore En- 

50 gineering Company, which was dismissed by said Court, but deny all other 
allegations of paragraph 9 of said complaint. 

10. These defendants admit that a civil fraud proceeding was brought 
by the United States against the plaintiffs and the defendant Morris F. Luff, 
the same being Civil Action No. 1702-51, in the United States District Court 
for the District of Columbia, in which Honorable Ben Moore, as judge of 
said Court, directed a verdict in favor of the defendants named therein, but 
deny each and every other allegation of paragraph 10 not specifically admit¬ 
ted herein. 

11. These defendants admit that several bills, including H. R. 6053, 
were introduced in the Congress for the relief of Willmore Engineering 
Company, and that committee hearings were held thereon, but they deny 
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each and every other allegation in paragraph 11 of the complaint herein. 

12. These defendants admit that Representative Frank Small of 
Maryland introduced H. R. 7258 in the 83rd Congress for the relief of 
Willmore Engineering Company, which became Private Law No. 495, 83rd 
Congress, approved June 30, 1954, and that House Joint Resolution No. 

553, approved July 6, 1954, was passed by Congress, amending Private 
Law No. 495 by adding section 2 thereto, but deny each and every other 
allegation set forth in paragraph 12 of the complaint. 

Further answering said paragraph 12 of the complaint, these defen¬ 
dants allege that the enactment of said relief legislation was due solely to 
their efforts, work and expense, and not to the efforts, work or expense 
of the plaintiffs herein, or either of them. 

13. The allegations of paragraph 13 of the complaint are admitted. 

14. These defendants admit the making of the agreement of June 19, 
1954, set forth in paragraph 14 of the complaint, but deny each and every 
other allegation therein contained not specifically admitted herein. 

15. These defendants admit that on or about July 31, 1954, Eugene 
D. Hegarty, the arbitrator appointed by said agreement of June 19, 1954, 
held a meeting attended by these defendants, Cragin W. Donaldson, and 
plaintiff Willard J. Luff. They deny each and every other allegation in said 
paragraph 15 contained and the whole thereof, and specifically deny any false, 
fraudulent or deceitful declarations, representations or statements on their 
part. Further answering said paragraph 15 of the complaint, these defen- 

51 dants allege that the statements and representations made by them to said 

Eugene D. Hegarty were true and accurate, and the said Eugene D. Hegarty, 
acting as an arbitrator of said parties, duly made valid reports and findings, 
as fully set forth in Civil Action No. 5139-54 in this Court, to which refer¬ 
ence is hereby made with the request that all pertinent allegations and 
matters therein set forth, and particularly the reports and findings of 
said Eugene D. Hegarty as an arbitrator, as aforesaid, be read and con¬ 
sidered as parts of this answer to the same extent as if set forth in full 
herein. 
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16. In answer to paragraph 16 of the complaint herein, these defen¬ 
dants deny that they or either of them had or have any false, fraudulent or 
deceitful intent or purpose whatsoever, and deny the right on the part of 
the plaintiffs or either of them to repudiate and rescind the said agreement 
of June 19, 1954, or any part thereof, for or by reason of any act, repre¬ 
sentation or statement of these defendants or at all, and aver that said 
agreement was and is binding upon the plaintiffs and these defendants and 
each of them. Except as impliedly admitted herein, the allegations of 
paragraph 16 are denied. 

17. These defendants admit that on or about December 3, 1954, they 
filed in this Court Civil Action No. 5139*54, but they deny the remaining 
allegations of paragraph 17 of the complaint and the whole thereof, and aver 
the facts to be that there was no association with plaintiffs as liquidating 
partners from which these defendants could or did withdraw, and they fur¬ 
ther aver that all representations and statements made to the members of the 
Board of arbitrators therein referred to were true and correct. 

These defendants further allege that when their efforts were about 
to meet with success in procuring the enactment by Congress of legislation 
for the relief of Willmore Engineering Company, successor to the partnership 
formerly consisting of plaintiffs and defendant Morris F. Luff, the plaintiffs 
herein entered into a fraudulent and unlawful, plan, conspiracy and combi¬ 
nation between themselves and with others to take advantage of the work, 
efforts and expenses of these defendants in obtaining said relief legislation 
by falsely, fraudulently and unlawfully claiming, pretending and representing 
that said partnership had not been dissolved and terminated in 1949, but that 
52 it continued to exist as a "liquidating partnership", that said John W. Slacks 
had not become completely disconnected with said partnership in 1948, that 
said Willard J. Luff had not abandoned said partnership in 1949 and there¬ 
after had no interest or rights therein, and that they, said Willard J. Luff 
and John W. Slacks, continued in said partnership and constituted a majority 
of the members thereof, which said representations and statements were 
false, known by said plaintiffs to be false, and were made with the intent 
and purpose of defrauding and cheating these defendants. 


18. The allegations of paragraph 18 of the complaint are denied. 

19. These defendants admit the pretended appointment of a board 
of arbitrators, as alleged in paragraph 19 of the complaint, but deny the 
validity of the proceedings and award of said board, for the reasons and 

on the grounds set forth in Civil Action No. 5139-54 in this Court, to which 
reference is hereby made with the request that all pertinent parts of the 
pleadings therein be read and considered in connection herewith to the same 
extent as if set forth in full herein. 

Further answering paragraph 19 of the complaint, these defendants 
aver that the purported award made by said arbitrators was and is void, 
inadequate in amount, and unenforceable, upon the grounds and for the 
reasons set forth in the complaint filed in said Civil Action No. 5139-54. 

20. The allegations of paragraph 20 of the complaint are denied. 

21. The allegations of paragraph 21 of the complaint are denied. 

22. These defendants admit that said board of arbitrators made a 
purported award in the amount stated in paragraph 22 of the complaint, but 
deny all other allegations of said paragraph of the complaint. 

23. The allegations of paragraph 23 of the complaint are admitted. 

24. The allegations of paragraph 24 of the complaint are admitted. 

25. The allegations of paragraph 25 of the complaint are denied. 

26. The allegations of paragraph 26 of the complaint are denied. 

Further answering said paragraph 26, these defendants aver that the indebted¬ 
ness therein referred to is a personal debt owing to said accounting firm of 
McGinley and McGinley by these defendants. 

27. The allegations of paragraph 27 of the complaint are denied. 

28. The allegations of paragraph 28 of the complaint are denied. 

29. These defendants admit that the Circuit Court for Anne Arundel 
County, Maryland, rendered a judgment on a promissory note in favor of the 
Merchants National Bank, and aver that the same represents a personal ob¬ 
ligation of these defendants and that they have paid a part of the original 
amount of the obligation upon which said judgment is based. Except as ad¬ 
mitted herein, the allegations of paragraph 29 of the complaint are denied. 
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30. These defendants admit that said private laws provide that one- 
half of the arbitration expense thereunder shall be borne by the Willmore 
Engineering Company, but deny the remaining allegations of paragraph 30 
of the complaint, and state that by reason of the fact that said award is 
invalid, no obligation exists thereunder. 

31. The allegations of paragraph 31 of the complaint are denied, 
allegations thereof clearly disclose the fraudulent and unlawful purpose. 

Further answering said paragraph 31, these defendants aver that/the mten- 

t ion and scheme of the plaintiffs herein to receive and obtain, if they can do 
so, the major portion of any amount payable for the relief of Willmore En¬ 
gineering Company, and to deny to these defendants the fruits of their ef¬ 
forts, work and expenses. 

32. The allegations of paragraph 32 of the complaint are denied. 

33. The allegations of paragraph 33 of the complaint are denied. 
Further answering said paragraph 33 of the complaint, these defendants 
deny that plaintiffs have any lawful claims against them whatever, and aver 
that the allegations of said paragraph of the complaint were made malicious¬ 
ly for the purpose and with the intention of injuring these defendants and dis¬ 
crediting them, if possible, in the eyes of this Court. 

Fifth Defense 

These defendants aver that the partnership arrangement hereinbefore 
mentioned between plaintiffs and defendant Morris F. Luff was oral and not 
in writing; that said partnership was one at will, from which any partner 
might withdraw at any time and thereby dissolve and terminate the same; 
and that by withdrawing and abandoning said partnership, as hereinbefore 
alleged, the plaintiffs dissolved and terminated said partnership and the 
same has not been resumed or revived, and that on or about October 1, 1949, 
said partnership agreement between said partners became and was and con- 
54 tinued to be unenforceable by any one or more of said former partners 
against the others or any of them. 

Sixth Defense 

Said partnership agreement was within the statute of frauds, and was 
and is for that reason unenforceable by one or more of said former partners 
against any of the others. 
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WHEREFORE, having fully answered the complaint of the plaintiffs 
herein, these defendants pray that this action be dismissed, and that they 
recover of and from the plaintiffs their costs and disbursements herein. 

MORRIS F. LUFF 

RUTH K. LUFF 
Defendants 

RICHARD L. MERRICK, 

1624 Eye St., N. W., 

Washington 6, D. C., 

Attorney for Defendants, 

Morris F. Luff and 
Ruth K. Luff. 

DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn according to law on oath de¬ 
poses and says that he is one of the defendants named in the above entitled 
action; that he has read the foregoing Joint and Several Answer by him 
signed and knows the contents thereof, and that he verily believes the same 
to be true. 


MORRIS F. LUFF 

Subscribed and sworn to before me this 28th day of February, 1955. 

/s/ Marianna D. Waggman 
(SEAL) Notary Public, D. C. 

****** 

[Filed March 3, 1955] 

PLAINTIFFS* REPLY TO ANSWER AND COUNTERCLAIM FOR 

INTERPLEADER OF DEFENDANT, GEORGE M. HUMPHREY 

The plaintiffs Willard J. Luff and John W. Slacks, for reply to said 
answer and counterclaim, respectfully state as follows; 

REPLY TO ANSWER 

Said plaintiffs admit the allegations of the first three sentences of 
said answer. Replying to the fourth sentence, they state that although the 
partnership Willmore Engineering Company has not been active as a going 
concern since the termination of World War H, it has continued to exist 
and does now exist for the purpose of collecting its assets and otherwise 
winding up its affairs. Replying to the fifth sentence of said answer, said 


plaintiffs admit that they are claiming in this action that they, together 
with their co-partner Morris F. Luff, are the lawful constituent partners 
of Willmore Engineering Company; and they admit that the defendants, 

Morris F. Luff and Ruth K. Luff, are claiming to be the sole partners of 
said Willmore Engineering Company. The remaining allegations of said answer 
are admitted. 

REPLY TO COUNTERCLAIM FOR INTERPLEADER 

1. Plaintiffs admit the allegations in paragraph 1. 

2. Plaintiffs admit the allegations of numbered paragraph 2. 

Replying to the unnumbered paragraph following paragraph 2, said 

plaintiffs state that the defendants Morris F. Luff and Ruth K. Luff, his wife, 
have claimed that they are entitled to the award to the exclusion of the plain¬ 
tiffs, Willard J. Luff and John W. Slacks; plaintiffs admit that said Morris 
F. Luff and Ruth K. Luff, as plaintiffs, filed Civil Action No. 5139-54 in 
this Court and therein made such claims, without having joined either of 
these plaintiffs as parties to said action. 

Replying further to said counterclaim, said plaintiffs aver that their 
claims and the claims of the defendants, Morris F. Luff and Ruth K. Luff, 
are adverse and conflicting; that the defendant, George M. Humphrey, Sec¬ 
retary of the Treasury, while obligated to pay the award, is in the position 
of a stakeholder unable to determine who is lawfully entitled to receive pay¬ 
ment; and that this Honorable Court only has jurisdiction to determine and 
adjudge who are the lawful constituent partners of Willmore Engineering Com¬ 
pany, for whose benefit the Private Laws were enacted by the Congress, and 
to whom the funds representing said award should be paid and distributed. 

WHEREFORE, said plaintiffs consent that an order be made herein 
requiring all of said claimants to interplead their respective claims, and 
discharging the defendant, George M. Humphrey, Secretary of the Treas¬ 
ury, from all liability in the premises with respect to all of said claimants 
and their claims upon said defendant George M. Humphrey, Secretary of 
the Treasury, depositing the amount of said award in the registry of this 
Court, there to abide the final judgment of the Court in this action; and 
that in subsequent proceedings herein the Court adjudge and declare which 
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of the claimants constitute the partnership Willmore Engineering Company, 
for whose benefit the Private Laws were enacted by the Congress, and 
their respective rights and interests in said award. 

R. Sidney Johnson 

Union Trust Bldg., Washington, D. C. 

J. Richard Earle 

900 F Street, N. W., Washington 4, D. C. 

Attorneys for Plaintiffs. 
****** 

[ Filed April 20, 1955] 

58 MOTION FOR SUMMARY JUDGMENT 

Now come the plaintiffs, by their attorneys of record, and move the 
Court to enter a partial summary judgment pursuant to Rule 56 of the Fed¬ 
eral Rules of Civil Procedure, declaring that the Willmore Engineering 
Company for whose relief Private Laws Nos. 495 and 501, 83rd Congress, 
Second Session, were enacted, is a partnership composed of the plaintiffs, 
Willard J. Luff and John W. Slacks, and the defendant, Morris F. Luff, 
and for reasons therefor plaintiffs say: 

1. That said Private Laws establish undeniably and conclusively that 
said partners of Willmore Engineering Company are the persons and partners 
who the Congress intended to compensate for their services and expenses in 
connection with the partnership Willmore Engineering Company’s contract 
with the United States for the production of winches for transport vessels 
necessary to the prosecution of World War II; and said Private Laws are 

not susceptible of any other construction. 

2. That the pleadings, admissions on file, together with the affidavits 
and duly authenticated exhibits annexed hereto, or to be produced at the hear¬ 
ing of this motion, show that there is no genuine issue of any material fact 
as to who said partners are, and that the plaintiffs are entitled to the sum- 

59 mary judgment sought by the above motion, as a matter of law. 

R. Sidney Johnson 

J. Richard Earle 

Attorneys for Plaintiffs 
****** 
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[ Filed April 20, 1955] 

AFFIDAVIT OF WILLARD J. LUFF IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY JUDGMENT 


STATE OF Pennsylvania ) 

COUNTY OF Dauphin ' 

I, Willard J. Luff, being first duly sworn according to law, on my 
oath depose and say: That I am the same Willard J. Luff who, with John 
W. Slacks, is plaintiff in the above-entitled action, and that I have personal 
knowledge of the facts herein stated, and that I am competent to testify 
thereto; that I am a partner in the Willmore Engineering Company mentioned 
in Private Laws Nos. 495 and 501, 83rd Congress, Second Session, which is 
the same Willmore Engineering Company, a partnership, comprised of my¬ 
self, Morris F. Luff and John W. Slacks, referred to in the complaint in 
the above action. 

That on April 19, 1945, the said Willmore Engineering Company filed 
in the United States District Court for the District of Columbia Civil Action 


No. 28,597, entitled: WILLARD J. LUFF, MORRIS F. LUFF, and JOHN 
W. SLACKS, d.b.a. WILLMORE ENGINEERING COMPANY, a partner¬ 
ship, 930 Union Trust Building, Washington, D. C., Plaintiffs, vs. HAAR- 
MANN STEEL COMPANY, Chicopee, Massachusetts, HON. W. A. JULIAN, 
Treasurer of the United States, Treasury Department, Washington, D. C., 
and HADLEY FALLS TRUST COMPANY, a corporation, Holyoke, Massa¬ 
chusetts, Defendants; that the complaint in said Civil Action No. 28, 597, 
which comprises a portion of the judicial records of this Honorable Court, 
was signed on behalf of said Willmore Engineering Company by Morris F. 
Luff, who is a defendant in this action, and who was and is one of the co¬ 
partners of said Willmore Engineering Company, and that the signature of 
said Morris F. Luff affixed to said complaint is the true and genuine sig¬ 
nature of the said Morris F. Luff; that the subject matter of said complaint 
is a statement of matters and things concerning services and expenses of 
said Willmore Engineering Company in connection with the winch produc¬ 
tion project for the United States Maritime Commission mentioned in said 
Private Laws, and in the Senate Report upon which said laws were based, 
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both of which are fully set forth in the complaint herein, and out of which the 
claim of said Willmore Engineering Company against the United States men¬ 
tioned in said Private Laws arose; 

That the photostatic copy of the agreement between the said Willmore 
Engineering Company and the Haarmann Steel Company, prime contractors 
with the Maritime Commission for the production of winches for transport 
vessels of the United States for use in prosecution of World War n, dated 
May 17, 1944, attached to said complaint in Civil Action No. 28, 597, as 
Exhibit 3, is a true and correct copy of the original of said contract, and 
that the signatures of the partners of said Willmore Engineering Company 
to said contract, namely: Willard J. Luff, M. F. Luff, and J. W. Slacks, 
are the true and genuine signatures of said partners; that said Civil Action 
No. 28597 was filed in this Court with the full knowledge, consent and au¬ 
thority of said three partners by Morris F. Luff, acting for and on behalf 
of said partnership, and that all statements therein contained, and particu¬ 
larly as to the identity of the three partners of Willmore Engineering Com¬ 
pany, are true and correct; that the affidavit of M. F. Luff in opposition to 
Motion to Quash, filed in said civil action on September 18, 1945, bears the 
81 true and genuine signature of the said Morris F. Luff; 

That on December 5, 1949, the said copartners of the said Willmore 
Engineering Company filed in the United States Court of Claims case No. 
49,392, captioned as follows: rT WILLARD J 0 LUFF, MORRIS F. LUFF, 
and JOHN W. SLACKS, individually and doing business as Willmore Engi¬ 
neering Company, Plaintiffs, vs. THE UNITED STATES"; 

That the claim in said action asserted against the United States is 
the same claim presented before the committees of Congress and the same 
claim mentioned and referred to in said Private Laws; and that said action 
was instituted and prosecuted to a final decision of the court with the full 
knowledge, authority, consent and approval of the defendant Morris F. Luff, 
as partner in the said Willmore Engineering Company; that on October 22, 
1951, while I, and the said Morris F. Luff, with our attorney, R. Sidney 
Johnson, were in the United States Court of Claims for the purpose of 
hearing our said attorney argue a motion made by the Government to 
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dismiss said action, we were each served with process and summonses in 
Civil Action No. 1702-51, hereinafter mentioned, and there was also served 
on me and the said Morris F. Luff process and summons in said civil action 
issued against John W. Slacks, the third partner of Willmore Engineering 
Company; 

THAT Civil Action No. 1702-51, in this Court, is entitled: "UNITED 
STATES OF AMERICA, Plaintiff, v. WILLARD J. LUFF, MORRIS F. LUFF, 
and JOHN W. SLACKS, individually and as co-partners doing business as 
WILLMORE ENGINEERING COMPANY, 931 Union Trust Building, 15th & 

H Streets, N. W., Washington, D. C., Defendants; that the claims in said 
action alleged as having been fraudulently made against the United States 
are the same claims mentioned and referred to in the aforesaid action in 
the Court of Claims, and the subject matter of said claims was concerned in 
Civil Action No. 28, 597, above mentioned, and was the same claim as pre¬ 
sented as a counterclaim in said Civil Action No. 1702-51, and as presented 
to Congress through its committees, and the same claim mentioned in Sen- 
82 ate Report No. 1458, and the same claim mentioned in the aforesaid Priv¬ 
ate Laws; that I personally appeared, individually and as a partner of Will¬ 
more Engineering Company in defense of said action; that Morris F. Luff, 
defendant in the above-entitled cause, also appeared therein individually and 
as a partner of Willmore Engineering Company in defense of said action; 
that as shown by the official records in said Civil Action No. 1702-51, I 
and my brother and partner, Morris F. Luff, both individually and as co¬ 
partners of Willmore Engineering Company were duly sworn and each of us 
gave testimony in said action before this Honorable Court; that the third 
partner of Willmore Engineering Company, John W. Slacks, named as a 
defendant in said action was not individually served with process in said 
action, and being a non-resident of the District of Columbia, was not 
brought before the court in said action, and the case against him individ¬ 
ually was dismissed by the court prior to the trial; 

That I am the same Willard J. Luff who, on June 19, 1954, signed 
the agreement of said date set forth in paragraph 14 of the complaint in this 
action, and that the signatures to said agreement by Morris F. Luff and 


John W. Slacks were affixed in my presence, and are the true and genuine 
signatures of said persons, who are my partners in the partnership Will- 
more Engineering Company, that, following a meeting held with the arbi¬ 
trator appointed by said agreement, Eugene D. Hegarty, on July 31 1954, 
to wit, on August 4, 1954, I, acting for myself and my co-partner, John W. 
Slacks, under a proper power of attorney given me by the said John W. 

Slacks, personally participated and assisted our attorneys, R. Sidney 
Johnson and J. Richard Earle, in the writing of a letter dated August 4, 

1954, addressed to the said Eugene D. Hegarty, 121 Sipes Lane, Annan- 
dale, Virginia, which letter was signed by our said two attorneys in my 
presence and with our full authority; that a true copy of said letter is at¬ 
tached to the affidavit of the said R. Sidney Johnson and J. Richard Earle 
annexed to the Motion for Summary Judgment in support of which this affi¬ 
davit is made herein, and that I have seen and identified, and there will be 
exhibited to the Court upon the hearing of said motion, the Post Office Reg¬ 
istered receipt therefore, and the return receipt duly signed by the addres¬ 
see of said letter, Eugene D. Hegarty, by Mrs. Eugene Hegarty, dated August 
6, 1954; 

That the purpose and intent of said letter, as shown by the language 
thereof, was to revoke all power and authority given to said Eugene D. He¬ 
garty to act as arbitrator between Willard J. Luff, Morris F. Luff, and John 
W. Slacks, as copartners of the Willmore Engineering Company, and sub¬ 
sequent to the writing and mailing of said letter, I declined and refused, as 
did also the said John W. Slacks, and our said attorneys, R. Sidney John¬ 
son and J. Richard Earle, Acting with our full authority, to participate in 
any arbitration proceedings before the said Eugene D. Hegarty, and did re¬ 
fuse and decline to submit to said Hegarty any facts, evidence, claims, or 
information whatsoever as such arbitrator; 

That on August 11, 1954, following the mailing and receipt by the 
said Hegarty of said letter of revocation dated August 4, 1954, I met with 
the said Hegarty in a room in the Department of Commerce Building in 
Washington, D. C., at his request and representation that the meeting was 
for the purpose of his delivering to the Willmore Engineering Company a 
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communication from the Board of Arbitrators appointed under said Private 
Laws; that those present were myself, the said Morris F. Luff, the said 
attorneys for myself and John W. Slacks, to wit, R. Sidney Johnson and J. 
Richard Earle; that also present were Eugene D. Hegarty, and one Harold 
Edwards, whom Mr. Hegarty introduced as his friend and advisor; that 
during the course of said meeting the said Hegarty refused and declined to 
deliver into the hands of myself or our said attorneys, or to the said Morris 
F. Luff the said communication from the Board of Arbitrators; that also at 
said meeting the said Hegarty, without the consent or approval of myself or 
84 our said two attorneys, and in disregard of the aforesaid revocation of his 

authority, attempted to conduct proceedings as arbitrator under the rescinded 
agreement of June 19, 1954, and that I and my said two attorneys, acting for 
me and the said John W. Slacks, declined and refused to participate or dis¬ 
cuss with the said Hegarty the affairs and relations of the partners of the 
said Willmore Engineering Company; that at no time following the aforesaid 
revocation of said agreement and arbitration did I or the said John W. 

Slacks waive that revocation either by act or word; 

That I have read and am familiar with the contents of the Points and 
Authorities in Support of Motion for Summary Judgment to which this affi¬ 
davit is attached, and that all statements of fact therein set forth are true 
to my personal knowledge; 

That I, and my brother and partner, the said Morris F. Luff were 
present at all of the hearings before the subcommittee of the Judiciary Com¬ 
mittee of the House of Representatives, at which we presented evidence and 
testimony in support of the petition of the said partnership, Willmore Engi¬ 
neering Company for relief on account of the claims of said partnership 
against the United States, being the same claim of said partnership herein¬ 
before in this affidavit mentioned; 

That I, personally, acting for and on behalf of my partners in the 
Willmore Engineering Company, and myself as a partner thereof, actively 
participated in the presentation of the claims of said partnership in admin¬ 
istrative proceedings before the United States Maritime Commission, and 
the Appeal Board of the Office of Contract Settlement, as well as the hearings 
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before Congressional committees, and in the court proceedings with refer¬ 
ence to said claims, all as mentioned and referred to in Senate Report No. 
1458, supporting said Private Laws; 

That I, and the said John W. Slacks, acting for said partnership Will- 
more Engineering Company, including the said Morris F. Luff, as the third 
partner thereof, prepared, filed, and presented to the Board of Arbitrators 
85 appointed and constituted under the aforesaid Private Laws, the claims of 

said Willmore Engineering Company authorized by said Private Laws to be 

«• 

arbitrated upon which the award of said Arbitrators is based; 

That I, Morris F. Luff, and John W. Slacks, are the true and only 
partners of the said Willmore Engineering Company entitled to the proceeds 
of said award of said Board of Arbitrators. 

WILLARD J. LUFF 

Subscribed and sworn to before me this 18th day of April, 1955, 

Edna M. Harman 

(SEAL) Notary Public. 

My term of office expires the 7th day of January, 1959. 


[ Filed April 20, 1955] 

86 This AGREEMENT, made the seventeenth day of May, 1944, by and 

between the HAARMANN STEEL COMPANY, a corporation duly organized 
by law and having a usual place of business in the City of Chicopee, Hampden 
County, Massachusetts, PARTY OF THE FIRST PART, and WILLMORE 
ENGINEERING COMPANY, a partnership, having a usual place of business 
at 931 Union Trust Building, Washington, D. C., PARTY OF THE SECOND 
PART. 

Whereas the party of the first party has undertaken the manufacture 
and assembly of certain unit cargo winches under U. S. Maritime Commis¬ 
sion contracts numbered MCc-27026, MCc-27027 and MCc-27033, and re¬ 
quires the technical, engineering and management services of the party 
of the second part to plan, supervise and manage the production of said 
winches, and coordinate the facilities of subcontractors, and to provide 


generally the specialized production control procedure which said undertak¬ 
ing of the party of the first part requires: 

A. The party of the first part hereby delegates and appoints the party 
of the second part to perform in the name and as the agent of the party of 
the first part the following duties and responsibilities: 

1. Engineering design of winches for production from the U. S. Mar¬ 
itime Commission's contract drawings (not including, however, detail shop 
drawings'). 

2. Securing requisite government and other agency approvals of de¬ 
sign changes. 

3. Engineering design of jigs, fixtures and special tools required in 
attaining speediest and most economical production consistent with the un¬ 
usually urgent delivery schedules required by the U. S. Maritime Commis¬ 
sion. 

4. Preparation of bills of materials and requisitions. 

5. Purchasing of materials including the handling of priorities, allot¬ 
ments, allocations, directives, etc., with governmentagencies in conjunction 
with the party of the first part 

****** 

the amounts become due the party of the second part under this contract; 
and that upon such final settlements the above-mentioned special jigs, fix¬ 
tures, drawings and patterns shall become the property of the party of 
the second part. 

It is further provided and agreed between the parties hereto that time 
is of the essence of this contract and that all things herein agreed to be per¬ 
formed by the parties hereto as scheduled above reflect essential timing. 

It is further provided and agreed that in the event of the termination 
of any or all of the above mentioned contracts, whether due to cancellation 
or otherwise, that an adjustment be made between the party of the first part 
and the party of the second part in accordance with the terms made herein¬ 
above as of the day of the termination. 

In WITNESS WHEREOF the HAARMANN STEEL COMPANY, the party 
of the first part, has caused its corporate name to be herein signed by its 
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93 President and Treasurer and its duly attested seal to be herein affixed by 

its Secretary, and the WILLMORE ENGINEERING COMPANY, the party 

of the second part, has affixed its name herein by the signatures of the 

partners, all on the day and year first above written. 

HAARMANN STEEL COMPANY 

By J. A. Schechel /s/ 

President 

Treasurer /s/ 

Attest: /s/ 

Secretary 

WILLMORE ENGINEERING COMPANY 

By Willard J. Luff, Partner 
M. F. Luff, Partner 


Witness to Signature 


Witness to Signature 


Witness to Signature 


J. W. Slacks, Partner 
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[ Filed April 20, 1955] CA 28597 

COMPLAINT FOR AN ACCOUNTING OF JOINT 
VENTURE AND APPOINTMENT OF RECEIVER 

1. This is a suit to enforce a joint venture between the plaintiff, the 
Willmore Engineering Company, a partnership, (hereinafter referred to as 
Willmore), and the defendant, Haarmann Steel Company, a corporation, 
(hereinafter referred to as Haarmann), to recover payments now due to 
Willmore from Haarmann, and to require said defendant to account to the 

94 plaintiff for the proceeds of the business of the joint venture, and further, 
the complaint seeks to liquidate the assets, pay creditors and divide the 
balance of the joint venture assets in accordance with the terms of the 
joint venture agreement. 

2. Plaintiff is a partnership having its principal place of business in 
the District of Columbia, and the partners, Willard J. Luff, Morris F. Luff, 
and John W. Slacks, are citizens of the United States and of the State of 
Maryland. 

****** 

Government in payment for work performed on behalf of the United States 
103 Maritime Commission by Haarmann Steel Company, and prays for such 
further relief as the Court may determine in the premises. 

Willard J. Luff, Morris F. Luff, 
and John W. Slacks, d.b. a., 

WILLMORE ENGINEERING COMPANY 

By Morris F. Luff 

Norman L. Meyers, 

653 Shoreham Building, 

Washington, 5, D.C., 

Attorney for Plaintiff 

DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn on oath, deposes and says 
that he has read the foregoing complaint by him subscribed and knows the 
contents thereof. That those matters and things set forth are true. 

Morris L. Luff 

Subscribed and Sworn to before me this 19th day of April, 1945. 

Notary Public, D. C. 
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[ Filed Sept. 18, 1945] CA 28597 

104 AFFIDAVIT OF M. F. LUFF IN OPPOSITION TO MOTION TO 

QUASH 


M. F. LUFF, being first duly sworn on oath, deposes and says: 

1. That he is a member of the partnership known as the Willmore 
Engineering Company and is one of the plaintiffs of the above-entitled cause 
of action and makes this affidavit in opposition to the defendants 1 motion to 
quash. 

2. That he is a signatory to the Agreement between the Haarmann Steel 
Company and the Willmore Engineering Company, a copy of which is attached 
to the Complaint herein and marked Exhibit I, and that he participated in the 
negotiations resulting in three contracts between the United States Maritime 
Commission and the Haarmann Steel Company for the manufacture of winches, 
and that he is familiar with all of the business activities conducted under the 
aforesaid three contracts with the United States Maritime Commission and 
under the Agreement between the Haarmann Steel Company and the Will¬ 
more Engineering Company. 

105 3 . That the Willmore Engineering Company, as participants in the 

joint venture with the Haarmann Steel Company, maintain a place of busi¬ 
ness at 931 Union Trust Building, Washington, D. C.; that officials of the 
Haarmann Steel Company made frequent trips to Washington in connection 
with operations under the contracts with the United States Maritime Commis¬ 
sion and in fulfillment of the Agreement with Willmore Engineering Company 
and upon such visits utilized the offices at 931 Union Trust Building to meet 
with members of the Willmore Engineering Company and to prepare-neces¬ 
sary papers and documents for submission to the United States Maritime 
Commission in connection with the project to manufacture winches; that the 
original proposals to the United States Maritime Commission were prepared 
in the said offices and were executed by officers of the Haarmann Steel Com¬ 
pany at those offices; that the official records of the Haarmann Steel Company 
winch project were and are kept in the said offices; and that at the time Mr. 
Scheibel, President of the Haarmann Steel Company, was served with the 
Complaint in this case, he was in the offices at 931 Union Trust Building, 
Washington, D. C., engaged in activities relating to the winch project. 
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4. That pursuant to the Agreement between Haarmann Steel Com¬ 
pany and the Willmore Engineering Company, and more particularly Sec¬ 
tion A thereof, a large volume of work was performed in the said offices 
in Washington, D. C., by both the Haarmann Steel Company and the 
Willmore Engineering Company, the latter acting with the designation of 
Agent for Haarmann Steel Company or as Associate of Haarmann Steel 
Company; that the engineering design of jigs, fixtures, and special tools 
was prepared in Washington; that bills of materials and requisitions were 
prepared in Washington; that the purchasing of materials, including the 
106 handling of priorities, allotments, allocations and directives with the Gov¬ 
ernment agencies, was handled in Washington; that the engineering design of 
winches for production from the United States Maritime Commissions con¬ 
tract drawings was made in Washington; that the procurement of contracts 
with sub-contractors was directed from Washington; that the flow of ma¬ 
terials and sub-contractors’ services were coordinated and expedited from 
Washington; that reports, applications, and certificates required for se¬ 
curing progress payments from the United States Maritime Commission 
were prepared at the offices of the Willmore Engineering Company in 
Washington, D. C., and filed, along with requisite affidavits, signed by 
officers of the Haarmann Steel Company and members of the Willmore En¬ 
gineering Company, in Washington, D. C., that the collection of progress 
payments was expedited through work performed at the Willmore Engineer¬ 
ing Company offices in Washington, D. C.; that an instruction book to ac¬ 
company winches, published by the Haarmann Steel Company and the Will¬ 
more Engineering Company, Associates, was partially written and pre¬ 
pared in the offices of the Willmore Engineering Company in Washington, 

D. C.; that the general management and supervision of the work in fulfill¬ 
ment of the project with the United States Maritime Commission were di¬ 
rected from the offices of the Willmore Engineering Company in Washing¬ 
ton, D. C.; that the final audit of the accounts of the Haarmann Steel Com¬ 
pany winch project was made by auditors of the United States Maritime Com¬ 
mission at the offices of Willmore Engineering Company at 931 Union Trust 
Building, Washington, D. C., where official records of the Haarmann Steel 
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Company's winch project were and are kept; that members of the Willmore 
Engineering Company, as authorized representatives of the Haarmann Steel 
Company, appeared before and handled affairs of the Haarmann Steel Corn- 
107 pany with the United States Maritime Commission; and that a substantial 
proportion of the work performed by officers of the Haarmann Steel Com¬ 
pany under its contracts with the United States Maritime Commission and 
by both officers and members of the Haarmann Steel Company and the 
Willmore Engineering Company under the Agreement between the two com¬ 
panies was performed in Washington where both the aforesaid contracts 
and the Agreement were signed and executed. 

MORRIS F. LUFF 

Subscribed and sworn to before me this 18th day of September, 1945. 

Notary Public for the District 
of Columbia 

My Commission expires Aug. 15, 1949. 

****** 

[Filed April 20, 1955] 

AFFIDAVIT OF R. SIDNEY JOHNSON AND J. RICHARD EARLE 
109 DISTRICT OF COLUMBIA, ss: 

R. Sidney Johnson and J. Richard Earle, being first duly sworn, on 
their oaths depose and say: That they are the attorneys of record for the 
plaintiffs herein; that on August 4, 1954, in conference with their client, 
Willard J. Luff, who also acted under a power of attorney from John W. 
Slacks, plaintiff herein, the affiants, under the instructions of the said 
Willard J. Luff, and personally assisted therein by him, prepared and 
signed the letter a true and correct copy whereof is annexed hereto and 
made a part hereof, dated August 4, 1954, addressed to Mr. Eugene D. 
Hegarty, 121 Sipes Lane, Annandale, Virginia; that the affiant, R. Sidney 
Johnson, on August 5, 1954, enclosed the original of said letter in an en¬ 
velope addressed to the said Eugene D. Hegarty, at his address above- 
mentioned, and mailed the same, postage prepaid, by registered mail, 
return receipt requested; that in due course the aforesaid return receipt 
was returned to the said R. Sidney Johnson by the Post Office Department, 



post-marked Annandale, Va., August 6, 1954, signed "Eugene D. Hegarty - 
Mrs. Eugene Hegarty, a true and correct photostatic copy of said registry 
receipt and return receipt being hereto annexed and made a part hereof; 

That on August 25, 1954, the said affiants, with full authority of 
their said clients, prepared the letter, a true and correct copy whereof 
110 is hereto annexed and made a part hereof, dated August 25, 1954, addressed 
to Mr. Eugene D. Hegarty, 121 Sipes Lane, Annandale, Virginia; that on 
said date, the affiant, R. Sidney Johnson, enclosed the original of said 
letter in an envelope addressed to the said Eugene D. Hegarty at his address 
aforementioned, postage prepaid, with the return address of said affiant 
printed on the outside of said envelope, and that said letter or envelope has 
not been returned to said affiant by the Post Office Department; 

That on December 28, 1954, the affiants, with the full authority of 
their said clients, prepared the letter of said date, a true and correct copy 
whereof is hereto annexed and made a part hereof; affiant, R. Sidney John¬ 
son, further states that he signed the original of said letter, placed the 
same in an envelope addressed to the said Eugene D. Hegarty, and per¬ 
sonally delivered the same to the office of Delos G. Smith, Esquire, one 
of the members of the Board of Arbitrators under Private Laws Nos. 495 
and 501, 83rd Congress, 2d Session, which said office, located at 726 Jack- 
son Place, N. W., was then being used by said arbitrators in connection 
with their arbitration proceedings, for delivery to the said Eugene D. He¬ 
garty; affiant, R. Sidney Johnson, avers that on the same day, to wit, De¬ 
cember 28, 1954, he enclosed a carbon copy of said letter with another 
letter of said date, signed by the said R„ Sidney Johnson, a true and cor¬ 
rect copy of which is also annexed hereto and made a part hereof, in an 
envelope addressed to the said Eugene D. Hegarty, at his address afore¬ 
said, and mailed the same, postage prepaid, registered mail, return re¬ 
ceipt requested, and received back, through the Post Office Department 
a return receipt postmarked Annandale, Virginia, December 29, 1954, 
signed "E. D. Hegarty”, photostatic copies of the said registry receipt 
and return receipt being annexed hereto and made a part hereof. 
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That the letter hereinbefore mentioned, dated August 4, 1954, is the 
111 same letter, dated August 4, 1954, mentioned and referred to in the affi¬ 
davit of Willard J. Luff which is being filed in this cause concurrently 
herewith. 

The affiant, R. Sidney Johnson, further states that as attorney for 
the partners of Willmore Engineering Company, namely, Willard J. Luff, 
Morris F. Luff and John W. Slacks, he filed in the United States Court of 
Claims Case No. 49,392, and prosecuted said case throughout to its con¬ 
clusion on November 6, 1951; that annexed to this affidavit, and made a 
part hereof, are true and correct copies of the Petition filed in said action, 
and the opinion of the said Court of Claims granting the motion of the United 
States to dismiss said petition, and dismissing the petition of said partners. 

R. Sidney Johnson 

J. Richard Earle 
Attorneys for Plaintiffs 

Subscribed and sworn to before me this 19th day of April, 1955. 

Regina C. McGivern 

(Notary Seal) Notary Public, D. C. 

My Commission expires the 14th day of February, 1959. 


[ Filed April 20, 1955] 

August 4, 1954 

Mr. Eugene D. Hegarty, 

112 121 Sipes Lane, 

Annandale, Virginia. 

Dear Mr. Hegarty: 

Please be advised that the undersigned, R. Sidney Johnson and J. 
Richard Earle are the attorneys duly appointed and authorized to represent 
the past, present, and future interests of Messrs. Willard J. Luff and 
John W. Slacks, two of the three partners comprising the Willmore En¬ 
gineering Company, in connection with the claim of said partners against 
the United States mentioned and referred to in Private Acts of Congress 
Nos. 495 and 501, 83rd Congress. 
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We are given to understand that on Saturday, July 31, 1954, in the 
office of Delos Smith, Esquire, you assumed to hold a meeting or hearing 
pursuant to the terms of an alleged agreement, represented to have been 
signed by Willard J. Luff, Morris F. Luff, and Ruth K. Luff, dated June 
19, 1954, at which you undertook to preside as arbitrator of the rights of 
these persons, as well as Mr. John W. Slacks, and their interests in the 
aforesaid claims of the said Willmore Engineering Company against the 
United States subject to arbitration under the aforesaid Acts of Congress. 

We are further informed that those present at said meeting were 
yourself, Mr. Morris F. Luff, Mrs. Ruth K. Luff, Mr. Craigin Donald¬ 
son, and Mr. Willard J. Luff; that you proceeded informally to examine 
and question these persons, and thereupon announced your decision that 
the Willmore Engineering Company mentioned in said Acts of Congress is 
composed of two persons only, to wit, Morris F. Luff and Ruth K. Luff, 
his wife, and no other person. We are further advised that you announced 
at said meeting your intention to notify all interested parties, including ar¬ 
bitrators appointed pursuant to said Acts of Congress, of your said deci¬ 
sion. 

Our information as above set forth was confirmed by you upon your 
visit to the office of R. Sidney Johnson, Union Trust Building, on Monday, 
August 2, 1954, although you then stated that the above decision was tenta¬ 
tive only, and that you intended to secure legal advice before "formalizing" 
said decision. 

You are informed and advised that any existing or purported partner¬ 
ship calling themselves "Willmore Engineering Company”, other than the co- 
113 partnership mentioned and referred to in said Acts of Congress, has been 
organized or formed without the knowledge, consent, or approval of our 
said clients, and has no relationship, either in law or in fact, to the Will¬ 
more Engineering Company of which they are and have, in the past, been 
co-partners with Morris F. Luff, and can have no claim, right or interest 
in the assets or claims of the partnership mentioned in said Acts of Con¬ 
gress. Any decision, judgment, or pronouncement by you, or anyone else, 
to the contrary is erroneous, unsupportable, and lacking of legal or factual 
significance or effect. 
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You are advised that our clients deny that on June 19, 1954, or on 
any other date, they became parties to any agreement, express or implied, 
between themselves or either of them, with the said Ruth K. Luff, and that 
if you have in your possession any paper writing or agreement so executed , 
the same is false. 

You are further advised that our clients deny that the agreement in 
writing entered into between themselves and Morris Luff on June 19, 1954, 
to which you also were a signator, is valid or binding upon any of the alleged 
parties thereto, and aver that said agreement is void and of no effect what¬ 
soever. 

Our clients deny that there exists any authority on your part, indi¬ 
vidually, to make any valid determination in regard to the respective rights 
and interests of the partners, Willard J. Luff, Morris F. Luff, and John 
W. Slacks, in the aforesaid claim of said partnership against the United 
113 States, for the reason, among others that will be urged and presented in 
the event of a contest of the matter, that under said Acts of Congress the 
duty of making such determination and the jurisdiction to do so, was con¬ 
ferred exclusively upon the whole board of arbitrators provided by said 
Acts of Congress to be appointed and constituted, as a necessary basis for 
effecting a valid payment in accordance with said Acts of Congress, and the 
award of said arbitrators and that said duty and jurisdiction of the board of 
arbitrators cannot be invaded or lessened by any agreement of the parties 
either prior to or after the enactment of said acts of Congress. 

Our clients further draw in question whether the attempted and pur¬ 
ported appointment of Eugene D. Hegarty as one of the three arbitrators to 
be appointed pursuant to said Acts of Congress has any force, effect or va¬ 
lidity, for the reason, among others that may hereafter be advanced if 
necessary, that said attempted and purported appointment occurred on 
June 19, 1954, and the Acts of Congress aforesaid did not become law 
until June 30th, and July 6th, 1954, and said attempted and purported ap¬ 
pointment was not then made in pursuance of said Acts of Congress. 

In consideration of the premises, you will please take notice that our 
clients will take such action as they may be advised for the protection and 
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preservation of their respective interests in said Willmore Engineering 
Company, and the arbitration to be held pursuant thereto. 

Trusting that you will give due and serious consideration to the mat - 
114 ters hereinbefore mentioned. 

Very truly yours, 

R. Sidney Johnson 

J. Richard Earle 

Attorneys for Willard J. Luff and 
John W. Slacks 
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[ Filed April 20, 1955] 

August 25, 1954 

Mr. Eugene D. Hegarty, 

121 Sipes Lane, 

Annandale, Virginia. 

Dear Mr. Hegarty: 

Mr. Willard J. Luff has referred to me your writing dated August 18, 
1954, captioned ’’Findings of Arbitrator” . 

While it is gratifying to note that you have considerably altered your 
rather startling conclusions announced at the meeting of July 31st, which 
gave rise to the communication addressed to you by Mr. Earle and myself, 
dated August 4, 1954, your present ’’findings”, now stated to be ’’final”, 
are open to the same objections heretofore made* 

Principally, it is felt that your attempts to continue to act as an in¬ 
dividual arbitrator of the internal affairs of the Willmore Engineering Com¬ 
pany partnership are entirely inconsistant with the position you hold as one 
of the three arbitrators under Private Law No. 495, 83rd Congress. 

Within the next few days the full facts forming a basis for the allow¬ 
ance to be made to the individual partners will be laid before the Board of 
Arbitrators, and will, in that way, come to your attention. It is sincerely 
trusted that apprehensions naturally resulting from your ’’findings” now 
before me, as to whether you may not be influenced by the one-sided pic¬ 
ture that has evidently been portrayed to you, will prove to be unjustified, 
and that you will permit yourself to be open-minded until all the evidence 
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is in and you have the opportunity to weigh it in concert with your co-arbi¬ 
trators along with other and more important matters relating to the claim 
against the United States. Any other course is likely to imperil the inter¬ 
ests of all concerned in this arbitration matter. 

In the meantime, Mr. Earle and myself are giving serious thought to 
a concrete proposal for bringing these parties to an understanding. We 
seem to see in some of the conclusions you have announced a basis upon 
which it may be possible for them to reconcile their differences, which 
upon a close analysis do not appear to be too great to be readily adjusted 
in fairness to all concerned. 

116 If you can feel persuaded to lend yourself to such a desirable under¬ 

taking, and assist the parties in accomplishing the just and earnestly desired 
by all, you will be performing a real service in the interest of justice and 
fair play. And I think I may safely assure you that, in this connection, you 
will find that I, my associate, Mr. Earle, and our clients, stand ready to 
give full recognition to the equities of the situation as they affect each of 
the parties involved. 

Yours very truly, 

R. Sidney Johnson 

rsj/s 
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[ Filed April 20, 1955] * * * * 

December 28, 1954 

Mr. Eugene D. Hegarty, 

121 Sipes Lane, 

Annandale, Virginia. 

Dear Mr. Hegarty: 

This letter is addressed to you individually, and refers only to the 
matter of the June 19, 1954, agreement between Willard J. Luff, Morris 
F. Luff, and John W. Slacks, insofar as it undertook to appoint you as arbi¬ 
trator between the Willmore Engineering Company partners. 

As you know, an action for a Declaratory Judgment, and for an in¬ 
junction, has been filed in our District Court by Morris F. Luff and Ruth 
K. Luff, his wife, the purpose of which is to defeat the rights of the 
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legitimate claimants before the Board of Arbitrators, of which you are a 
member, and to force the Board to recognize the alleged fact that Morris 
F. Luff and Ruth K. Luff are the sole owners of Willmore Engineering 
Company, as co-partners therein, or in the alternative to destroy the 
Board. 

The action is entitled T ’Morris F. Luff and Ruth K. Luff, Plaintiffs 
v. Gerald Ryan and Delos G. Smith, Defendants” Civil Action No. 5139-54. 
The action seeks to judicially establish the following: 

1. That Morris F. Luff and his wife, Ruth K. Luff, are the co¬ 
partners in the Willmore Engineering Company, entitled to the full 
benefits of any award of the Board of Arbitrators under Private Laws, 
Nos. 495 and 501, 83rd Congress, Second Session, to the exclusion of 
Willard J. Luff and John W. Slacks. 

2. That the agreement of June 19, 1954, by which you are alleged 
to have been appointed arbitrator, both individually for Willmore 
partners, and on the Board of Arbitrators, was entered into between 
Morris F. Luff, Willard J. Luff and Ruth K. Luff. 

3. That having been appointed to the Board under such an alleged agree¬ 
ment, it was in pursuance thereof that you joined with Mr. Smith in 
appointing Mr. Ryan as the third arbitrator and chairman of the Board. 

4. That the Board so appointed had no authority to arbitrate any claim 
of Willmore Engineering Company other than the one submitted by Mor¬ 
ris F. Luff and Ruth K. Luff. 

5. Or, in the alternative, that the refusal of the ’’majority” of the 
Board to recognize your ’’findings/’alleged to have been made under 
the alleged agreement of June 19, 1954, supposedly signed by Morris 
F. Luff, Willard J. Luff and Ruth K. Luff, and to arbitrate the claim 
of ”Willmore Engineering Company” filed by Morris F. Luff and Ruth 
K. Luff, to the exclusion of Willard J. Luff and John W. Slacks, ren¬ 
ders the Board illegally constituted and without authority to act. 

6 . That the alleged agreement d June 19, 1954, supposedly signed by 
Morris F. Luff, Willard J. Luff, and Ruth K. Luff, and the ’’findings” 
made by you pursuant thereto are valid and binding upon the Board of 


Arbitrators. 
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7. That the Statements set forth in your "Findings of Arbitrator" 
dated August 18, 1954, are valid and binding, and are warranted by 
the facts in the case, and amount to a finding that Morris F. Luff was 
the sole partner of Willmore Engineering Company after October, 1949. 
Thus you can readily see that the action is grounded entirely upon your 
attempt to carry out the agreement of June 19, 1954, when, as a matter of 
fact that agreement, insofar as it appointed you as arbitrator of the Will- 
more partners relationships was repudiated and revoked shortly after your 
first effort to hold an arbitration meeting on July 31, 1954, by Willard J. 

Luff and John W. Slacks, who thereafter refused to participate in any arbi¬ 
tration by you, or to be bound by the agreement of June 19, 1954, so far 
as your appointment as individual arbitrator was concerned. 

The facts in the matter, which you should now be in a position to 
recognize and acknowledge are as follows: 

1. That the agreement of June 19, 1954, by which you were appointed 
arbitrator, both individually for Willmore and as a member of the 
Board of Arbitrators, was signed by Willard J. Luff, Morris F. Luff 
and John W. Slacks. 

2. That Ruth K. Luff was not, and was not intended to be, a party to 
said agreement. 

3. That the agreement of June 19, 1954, was repudiated and revoked, 
insofar as your appointment as individual arbitrator was concerned, 
by Willard J. Luff and John W. Slacks, as evidenced, among other 
things, by the letter dated August 4, 1954, signed by myself and J. 
Richard Earle, Esq., as attorneys for those two partners, sent you 
by registered mail; by my letter of August 25, 1954, and by the subse¬ 
quent letter of John W. Slacks. 

3. That Willard J. Luff and John W. Slacks have, since July 31, 1954, 
continuously and consistently declined to enter into any arbitration 
under the June 19, 1954, agreement, and have notified you on a num¬ 
ber of occasions that they would refuse to be bound by any decision 
or award you might attempt to make. 
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120 The law is well settled that an agreement to arbitrate may be revoked 

by either of the parties at any time before the award, even though the agree- * 
ment provides that it shall be irrevocable. Such agreements are executory 
only, until a final award is made, and depend upon the continuing consent of 
the parties. You have not had the consent of Willard J. Luff or John W. Slacks 
to proceed with any arbitration of their interests since July 31, 1954. 

For these reasons, and others that are equally valid if the matter 
comes to an issue, your "Findings of Arbitrator” of August 18, 1954, are 
of no effect, nor are any other actions on your part as individual arbitrator. 

Under the circumstances, it is suggested that you ought to seriously 
consider whether you care to continue to assume the responsibility of per¬ 
mitting a record to stand whereby your unauthorized actions in attempting 
to carry on with a revoked arbitration are being used as a legal pretense by 
Morris F. Luff. The continuance of the pending action depends to a very 
great extent upon whether you intend to follow the unauthorized course you 
have pursued up to now. 

It should perhaps be made clear, at this point, that your "Findings of 
Arbitrator" of August 18, 1954, is not an "award", nor is any other findings 
which you may have made, not only because unauthorized, but for the addi¬ 
tional reason that, upon the face of the paper it appears that it is neither 
final or conclusive of the disputes between the parties. Indeed, it would 
have been impossible for you to have reached a final decision in the case 
where Willard J. Luff and John W. Slacks, two essential parties, have 
consistently declined to participate in any arbitration for the reason that 
the agreement of June 19, 1954, had been revoked by them. If there remains 
any doubt in your mind on the subject, this letter should make their position 
perfectly clear to you. 

If the pending suit continues, you are bound to be drawn into it, as a 
part, or as a witness. It is now clearly your duty to take action to prevent 
its continuance and to bring it to an early conclusion so that the Board can 
proceed with its duties, and a great deal of unpleasant and expensive liti¬ 
gation can be avoided. 
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It is therefore suggested that you should pursue the following courses: 

1. Acknowledge the fact of the repudiation and revocation of the 
agreement of June 19, 1954, and your authority to act as arbitrator. 

2. Place this information in the hands of the Department of Justice 
and the United States Attorney for the District of Columbia. 

3. Place this information into the possession of the Department of 
Commerce, the Treasury Department, and the General Accounting 
Office, where we understand your "Findings" have beeh improperly 
been made a matter of record by Mr. Morris F. Luff. 

4. Notify Mr. Gerald Ryan and Delos G. Smith, Esquire, in order 
that they may be enabled to make a proper defense to the action now 
pending against them. 

5. Advise the attorney for the plaintiffs in the pending action so that 
he may recognize the error into which he has been led in filing the 
case, and be governed accordingly. 

6 . Write me in answer to this letter, setting forth the true situation, 
to wit, that Willard J. Luff and John W. Slacks have both long since 
terminated your authority to act as their arbitrator, revoked and re¬ 
pudiated the agreement of June 19, 1954, and refused to be bound by 
any decision on your part. 

The damaging results of your persistence in this matter must cer¬ 
tainly be very evident to you by now, and we urge you to take prompt action 
to prevent further injurious consequences. 

Yours very truly, 

R, Sidney Johnson 

Attorney for Willard J. Luff 
and John W. Slacks 
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[ Filed April 20, 1955] IN THE 

UNITpD STATES COURT OF CLAIMS 

No. 49392 

Willard J. Luff, Morris F. Luff, and 
John W. Slacks, individually and doing 
business as Willmore Engineering Com¬ 
pany, Plaintiffs, 

vs. 

The United States, Defendant. 

[ Filed Dec. 5, 1949] PETITION 

1. The plaintiffs herein bring this action for the recovery of moneys 
justly due and owing them by the defendant under and by virtue of certain 
contracts and agreements heretofore made and entered into by and between 
the plaintiffs and the United States Maritime Commission, as contracting 
agency for the defendant, in manner and form as follows: 

THE NORWOOD CONTRACTS. 

2. Heretofore, to wit, on or about September 30, 1943, the plain¬ 
tiffs became subcontractors of the Norwood Engineering Company (herein¬ 
after called Norwood) which held prime contract Nos. MCc-20320 and 

MCc-23451, and Purchase Order Pd-MC-44-26288, 

****** 

On October 19, 1949, there was introduced in the House of Represen¬ 
tatives a bill, H. R. 6529, 81st Congress, 1st Session, for the pyament 
of the aforegoing claims in full, with all interest accrued thereon. This 
bill was referred to the Committee on the Judiciary, where it is now pend¬ 
ing. 

The plaintiffs aver that there has been no transfer or assignment of 

the foregoing claims, in whole or in part. 

R. Sidney Johnson, 

Attorney for Petitioners, 

908 Union Trust Building, 

Washington 5, D. C. 

****** 
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[ Filed April 26, 1955] 

140 REPLY OF DEFENDANTS MORRIS F. LUFF AND 

RUTH K. LUFF TO ANSWER AND COUNTERCLAIM 
FOR INTERPLEADER OF DEFENDANT GEORGE M. 

HUMPHREY 

Due to inaccuracies and misstatements in the Answer of Defendant 
George M. Humphrey, these defendants, Morris F. Luff and Ruth K. Luff, 
deem it necessary to reply thereto before replying to the Counterclaim for 
Interpleader filed by said defendant. 

1. These defendants contend that the board of arbitrators appointed 
under and pursuant to Private Laws Nos. 495 and 501, 83rd Congress, 2nd 
Session, rendered an illegal and void award, for the reasons set forth in 
their answer to the complaint herein and in the complaint in Civil Action 
No. 5139-54, filed in this Court, to which reference is hereby made with 
the request that the same be considered as a part hereof to the same ex¬ 
tent as if set forth in full herein. Said defendant in his answer states that 
"It appears that the partnership known as Willmore Engineering Company 
has had no formal existence since the termination of World War n. " That 
statement is untrue. Following dissolution of the original partnership known 
as Willmore Engineering Company in 1949, these two defendants entered 
into a partnership agreement and ever since have carried on continuously 
the affairs of said partnership under the name of Willmore Engineering 
Company, and it was that partnership which accomplished enactment of the 
said private laws and for which they were passed by the Congress. 

2. The defendants, Morris F. Luff and Ruth K. Luff, deny the alle- 

141 gations of Paragraph 1 of the counterclaim for interpleader of said defen¬ 
dant George M. Humphrey, because the award mentioned therein is illegal 
and void and is not binding or enforceable for the reasons and upon the 
grounds set forth in the complaint filed in said Civil Action No. 5139-54, 
and in the answer of these defendants to the complaint herein. 

3. These defendants are advised that no answer to the allegations of 
paragraph 2 of said counterclaim for interpleader is required but if deemed 
material, these defendants demand strict proof of such allegations. 


81 




► 



k 


|4 



♦ 


k 


f. 


► 

> 

r 

♦ 



4. Neither this nor any other Court has authority or jurisdiction to 
discharge defendant George M. Humphrey from liability to Willmore En¬ 
gineering Company under said private Laws. The persons entitled to re¬ 
ceive payment of any valid award under said private laws have been properly 
and finally determined and designated by the decision of an arbitrator duly 
selected under a valid and binding arbitration agreement made in good faith 
unreservedly and irrevocably as a condition precedent to the enactment 
by the Congress of said private laws . A copy of said decision of said ar¬ 
bitrator is annexed to and forms a part of the complaint in Civil Action 
No. 5139-54, to which reference is hereby made with the request that the same 
be considered as a part hereof to the same extent as if set forth in full here¬ 
in. 

WHEREFORE, these defendants pray that the prayers of said counter¬ 
claim for interpleader be denied, that this Court find that it has no jurisdic¬ 
tion to relieve said defendant from the duty imposed by said private laws; 
that he be denied costs; that by reason of said counterclaim for interpleader 
said defendant, George M. Humphrey, has subjected himself to personal 
liability for costs and counsel fees herein, and that these defendants re¬ 
cover of and from said defendant their costs and reasonable attorney fees 
herein. 

RICHARD L. MERRICK, 

Attorney for Defendants, 

Morris F. Luff and Ruth K. Luff. 

* * * * * • * 

[ Filed April 27, 1955] 

ORDER 

143 A counterclaim for relief by way of interpleader having been inter¬ 

posed by way of Answer filed February 24, 1955, by defendant, George M. 
Humphrey, Secretary of the Treasury of the United States, representing that 
defendant Humphrey is but a stakeholder in the above-entitled cause; 

And it appearing from their reply to said counterclaim that plain¬ 
tiffs Willard J. Luff and John W. Slacks admit the allegations of Defen¬ 
dant Humphrey's counterclaim, and have consented to an order requiring 
all claimants herein to interplead, and discharging defendant Humphrey 
from all liability in the premises; 
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And it further appearing that although afforded ample opportunity and 
time, defendants Morris F. Luff and Ruth K. Luff have made no reply to 
said counterclaim or opposed the relief therein sought; 

And it further appearing to the Court that defendant Humphrey is 
simply a stakeholder in this cause, it is by the Court this 27th day of April, 
1955, 

ADJUDGED, ORDERED AND DECREED that defendants counterclaim 
for relief by way of interpleader be and hereby is granted and all parties 
claimant are hereby required to interplead their respective claims herein, 
and it is 

FURTHER ORDERED that upon payment into the registry of the Court 
of the amount of the award herein certified to defendant Humphrey by the 
Board of Arbitrators, the complaint will be dismissed as to defendant Hum¬ 
phrey. 

/s/ Richmond B. Keech 
JUDGE 
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145 [Filed May 17, 1955] 

G.A.O. Form 39 (Rev. 6-9-52) 

NOTICE OF SETTLEMENT OF CLAIM 

United States General Accounting 
Office 

WASHINGTON 25, D.C. 

May 16, 1955 

Claim No.: Z-235807 
Division: Claims 

Clerk of the United States District Court Certificate No.: 2261165 
for the District of Columbia 
Washington 25, D. C. 

I have certified that there is due you from the United States, 
payable from the appropriation(s) indicated, the sum of 

Dollars ($375, 577. 37) 

on account of 

an award made to the Willmore Engineering Company and certified to the 
Secretary of the Treasury on January 13, 1955, by a Board of Arbitrators 
pursuant to Private Law 495, 83d Congress, 2nd Session, approved June 
30, 1954, as amended by Private Law 501, 83d Congress, 2nd Session, 
approved July 6, 1954. 

20X1706 Relief of Individuals and Others by Private Laws 
The amount allowed herein is forwarded for deposit into the Regis¬ 
try of the Court in accordance with Order dated April 26, 1955, of the 
United States District Court for the District of Columbia in the case of 
Willard J, Luff and John W. Slacks, plaintiffs, v. Morris F. Luff, Ruth 
K. Luff, and George M. Humphrey , defendants, Civil Action No. 557-55. 

Certificate to cover this settlement will be transmitted to the paying 
► office and check in payment should be received in due course unless other¬ 

wise indicated hereon. 


♦ * * 
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[ Filed May 19, 1955] 

ORDER 

146 In accordance with the order of the Court dated April 26, 1955 
granting interpleader relief to defendant George M. Humphrey in the 
above-entitled cause and ordering dismissal of the complaint herein as 

to said defendant upon payment into the Registry of this Court of the award 
herein certified to defendant, Humphrey, by the Board of Arbitrators, and 
It appearing that defendant George M. Humphrey, has deposited with 
the Court a check drawn on the Treasury of the United States in the amount 
of $375, 577.37 (Three Hundred Seventy-five Thousand, Five Hundred 
Seventy-seven and 37/100 Dollars), payable to the Clerk of the United 
States District Court for the District of Columbia, representing the 
amount of the award made by arbitrators to compensate Willmore Engi¬ 
neering Company, it is this 19th day of May, 1955, 

Ordered, Adjudged and Decreed that the complaint herein as to de¬ 
fendant George M. Humphrey, Secretary of the Treasury be and is hereby 
dismissed. 

/s/ R. B. Keech 
JUDGE 

[ Filed May 19, 1955] 

147 O RDER 

Upon motion of the United States Attorney, attorney for defendant 
George M. Humphrey, that a check in the amount of $375,577.37 (Three 
Hundred Seventy-five Thousand, Five Hundred Seventy-seven and 37/100 
Dollars), be paid into the Registry of the District Court in the above- 
entitled action, it is therefore this 19th day of May, 1955, 

ORDERED, ADJUDGED AND DECREED that the United States Attorney 
is authorized to deposit and the Clerk of the Court is authorized to accept 
the check in the above-entitled amount drawn on the Treasurer of the United 
States and representing an award of arbitrators made on behalf of Willmore 
Engineering Company. 

/s/ R. B. Keech 
JUDGE 
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[ Filed May 26, 1955] 

148 MEMORANDUM OF POINTS AND AUTHORITIES IN 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Defendants, Morris F. Luff and Ruth K. Luff, submit the following 
points and authorities in opposition to plaintiffs 1 motion for partial sum¬ 
mary judgment as to who are the beneficiaries of Private Laws Nos. 495 
and 501, 83rd Congress, 2nd Session: 

PRELIMINARY STATEMENT 

A summary declaratory judgment is proper only when all material facts 
are completely revealed by the pleadings and exhibits and are undisputed. 

The pleadings and exhibits now before the Court show that only five 
facts are undisputed, as follows: 

1. There was an informal association between the parties under an 
unexpressed agreement, which was terminated and breached by the 
plaintiffs. 

2. The association was called a partnership named Willmore Engineer¬ 
ing Company. 

3. The partnership was inactive from 1945 on, and was dissolved fi¬ 
nally in October, 1949, when Willard J. Luff withdrew, John W. Slacks, 
the only other partner, having withdrawn from the association in May, 
1948. 

4. On June 19, 1954, a formal arbitration agreement was executed 
appointing Eugene D. Hegarty as an arbitrator to make a final deci¬ 
sion defining the past and present relationship with Willmore Engineer¬ 
ing Company of the plaintiffs and defendants. 

5. After hearing evidence, Mr. Hegarty made findings on July 31, 

1954, to the effect that plaintiffs have no rights or interests in or to 

149 Willmore Engineering Company and were not members thereof when 
the private relief legislation involved was being considered and en¬ 
acted by Congress. On August 4, 1954, plaintiffs revoked Mr. He¬ 
garty’s authority as an arbitrator for all purposes. 

These undisputed facts clearly demonstrate that plaintiffs are not en¬ 
titled to the partial summary judgment they seek. 
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The disputed material facts are: 

1. That plaintiff John W. Slacks finally withdrew from the partner¬ 
ship in 1948. 

2. That Willard J. Luff abandoned and withdrew from the partner¬ 
ship finally on October 1, 1949. 

3. That these defendants continued the use of the name of Willmore 
Engineering Company after termination of the partnership on October 
1, 1949, without objection by either plaintiff. 

4. That these defendants, at their own expense, continued efforts 
to collect the claim against the United States, and by such efforts 
brought about enactment of the private relief legislation involved. 

5. That these defendants were the owners of the claim against the 
United States in 1954 when the private relief legislation was enacted. 

6. That the Willmore Engineering Company for whom the legislation 

was enacted consisted of these defendants. 

* * * * * * 

150 It is significant to note that the original typewritten copy of this ar¬ 
bitration agreement of June 19, 1954, is signed by Willard J. Luff, Morris 
F. Luff and Ruth K. Luff in the presence of Eugene D. Hegarty, and that 
John W. Slacks signed his name to a carbon copy at a later date at the re- 

151 quest of Willard J. Luff. In his affidavit accompanying the motion under 
consideration, Willard J. Luff says that he is the same person who, on 
June 19, 1954, signed the agreement appointing Mr. Hegarty as an arbitra¬ 
tor to determine the rights and interests of the individual partners and as 

a member of the board of arbitrators provided for by the relief legislation, 
and that the "signature to said agreement by Morris F. Luff and John W. 
Slacks were affixed" in his presence, but he is not frank enough to tell 
this Court of the full and true facts surrounding Mr. Slacks signing the 
agreement. He failed to inform this Court that he took a carbon copy of 
the agreement with him, met Mr. Slacks in Pennsylvania while the latter 
was on his way to New York, and had him sign the copy. This was done 
without the knowledge or consent of either of these defendants. 
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Following his appointment, Mr. Hegarty, as arbitrator under the 
agreement of June 19, 1954, which was a condition precedent to enact¬ 
ment of the legislation in question, entered upon the performance of his 
duties, and, under date of July 31, 1954, made findings as follows: 

”1. That Willmore Engineering Company began early in 1943, as an 
informal Partnership at Will between Willard and Morris Luff. The 
capital was contributed by Morris Luff. 

"2. That in April 1944 John Slacks became a special Partner for con¬ 
sultative work by informal agreement, and in the same manner his 
entire relationship to the Partnership was terminated in February, 

1948, after full cash settlement for his services. 
fT 3. That in November 1949 Willard Luff abandoned his interest in 
Willmore Engineering Co., ceased to exert any effort for or on be¬ 
half of the Partnership and devoted his full time to other employment, 
after receiving full compensation for his expenses and two-thirds of 
the withdrawals; as against Morris Luff T s receipt of all his expenses 
and a sum approximately half the amount of Willard’s withdrawals, 
but not his contributions of money. 

"4. That Morris Luff as sole remaining Partner conducted the affairs 
of the Firm from and after November 1949.’’ (See Complaint in C. A. 

5139-54, in this Court, pp. 2 and 3). 

****** 

After reciting the background of the organization of the partnership 
quite carefully, Mr. Hegarty, in his final findings, carefully determined 
and found that 

’’From the inception of this informal Partnership at Will in 1943 
to and until a date fixed as October 1, 1949 the Members state and the 
evidences are definitely clear that the brothers — partners were general 
partners. 

’’About October 1, 1949 another major change in the oral arrange¬ 
ments between the Luffs in regard to Willmore Engineering Company 
took place. Willard J. Luff took employment out of Washington, the 
home of Willmore, and since October, 1949 he has been employed 
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in Pennsylvania solely for his own, personal account. He withdrew 
from any active work in the partnership, prosecuting the claim against 
the Maritime Commission; he expressed grave doubt as to any success 
in establishing the claim; and he served notice on Morris F. Luff that 
he did not want to be personally liable for any additional expenses to 
be incurred by Willmore in the prosecution of the claims of Willmore, 
including any rent for office space or any expenses in connection with 
the further prosecution of the company’s claims. He did, however, 
appear at his own expense as a witness for the company at hearings 
before the House Committee considering the Private Bill. And he also 
personally appointed R. Sidney Johnson as attorney to defend him in 
a suit charging civil fraud in the prosecution of the Willmore claim, 
a suit which resulted in a directed verdict for the Luffs who were 
defendants. 

"In the period since October, 1949 all activity of Willmore Engi¬ 
neering Company was carried on by Morris F. Luff. He aggressively 
prosecuted the company’s claims. He was instrumental in having 
Private Bills introduced in three separate sessions of the Congress 
and he was largely responsible for the preparation of the case for the 
company. Willard J. Luff acquiesced in this activity by Morris F. 

Luff although unwilling personally to assist in carrying the financial 
burden of the company; and Willard J. Luff participated with Morris 
F. Luff to the extent of appearing as a witness before the House Com¬ 
mittee Hearings for Willmore Engineering Company. 

****** 

’’Morris F. Luff supplied to me properly authenticated data 
which I had previously requested of the purported partners orally 
and by registered letters dated 7 August 1954. Morris F. Luff 
made reasonable efforts to resolve all pending questions. 

’’Willard J. Luff refused to supply any information then or to 
this date. 

****** 
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"I find clear and convincing evidence that Willard J. Luff in 
October, 1949 announced his withdrawal from all activity, responsi¬ 
bility, and liability for anything Morris F. Luff might thereafter do 
in connection with Willmore Engineering Company, and positively 
stated his belief in the futility of further efforts to collect the claim 
against the Government; that Willard J. Luff gave his then partner, 
Morris F. Luff no alternative but to continue the efforts of Willmore 
alone. The absence, silence and inaction of Willard J. Luff except 
to defend himself against the personal jeopardy of the civil fraud charges 
is proof that he himself had decided that this interest in Willmore had 
permanently lapsed." 

****** 


161 That Willard J. Luff intended his separation from the firm in 1949 to 
be complete, final and conclusive is evidenced by the fact that he withdrew 
from the firm funds some $10,000.00 more than was distributed to Morris 
F. Luff, his co-partner. Willard J. Luff kept the accounting records of 
the firm and signed its checks. He withdrew the funds without the knowl- 

162 edge and consent of Morris F. Luff, and concealed such withdrawals from 
the latter until the facts were learned in 1952 by Morris F. Luff as the 
result of an audit made by an accountant in connection with hearings before 

a Congressional Committee. 

****** 


With respect to the civil fraud proceeding brought by the United 
States against the three persons, Morris F. Luff, Willard J. Luff, and 
John W. Slacks, the facts reveal that Mr. Slacks never was served with 
process and took no part in the case. Willard J. Luff’s appearance at 
the trial merely was a protection of his rights and interests in that litiga¬ 
tion for the purpose of preventing a judgment against him and had no sig¬ 
nificance as to whether the partnership was still in existence or had been 
dissolved. His actions were not partnership actions, but merely for his 
own benefit. He naturally was an interested party, whether he was a 
partner or not. 


* 


* * * * 
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164 the assets of the partnership consisted only of a dormant claim against the 
Government, as to which Willard J. Luff had expressed the view that nothing 

ever would be realized thereon, all of which facts plaintiffs then well knew. 

****** 

167 In the instant case at the time of final dissolution, all the assets 

of Willmore Engineering Company, except a dormant claim against the 
Government, had been distributed by plaintiff Willard J. Luff. There was 
no good will and no necessity for the appointment of a receiver or for other 
continuation of the partnership after dissolution. It had been inactive for 

some four years previously. 

****** 

177 At page 12 of their memorandum, plaintiffs state in substance that these 

defendants have abandoned their position that Ruth K. Luff was a party to the 
agreement of June 19, 1954, appointing Mr. Hegarty as an arbitrator. That 
is not the truth. As already stated in this memorandum, the original copy 
of that agreement was signed by Ruth K. Luff in the presence of Mr. Hegarty. 
This was done about half an hour after Willard J. Luff and Morris F. Luff 
had signed the agreement in the presence of Lawrence B. Slater. Willard J. 
Luff took a carbon copy of the agreement to Pennsylvania and had it signed 
by John W. Slacks some time later. Mr. Slacks' signature was witnessed 
by Charles J. Casper. The date it was affixed does not appear. A photostat 
copy of the original copy of the agreement containing Mr. Luff’s signature 

is appended to the affidavit of Morris F. Luff filed with this memorandum. 

****** 

184 After plaintiffs’ claims became barred by lapse of time, the dormant 

and abandoned claim against the United States was made a thing of value by 
the efforts and at the expense of these defendants. Plaintiffs now want to 
and do unfairly and unjustly claim more than one-half of the results of the 

work, efforts and expenses of these defendants. 

****** 

XV 

186 FACTUAL ISSUES INVOLVED 

The following issues of material facts are involved herein and must 
be determined before judgment can be rendered: 
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1. Did John W. Slacks sever all connection with Willmore Engineering 
Company in 1948. 

2. Did Willard J. Luff abandon all interest and right in Willmore En¬ 
gineering Company in October, 1949 ? 

3. Did Morris F. Luff and Ruth K. Luff, or either of them, continue 
the use of the name Willmore Engineering Company after dissolution 
of the partnership in October, 1949, and if so did they acquire the 
exclusive right to use its name. 

4. Who were the owners of the claim against the Government in 1954 
when the private relief legislation was enacted. 

5. Who composed the Willmore Engineering Company for whose relief 
Private Laws Nos. 495 and 501, 83rd Congress, were enacted. 

These defendants respectfully submit that those issues must be re¬ 
solved before this case can be decided and that the production of evidence 

in order to enable the Court to resolve them is necessary. 

Accordingly, the motion for partial summary judgment filed by plain¬ 
tiffs herein should be denied and the complaint dismissed. 

Respectfully submitted, 

RICHARD L. MERRICK, 

1624 Eye St., N. W., 

Washington 6, D. C. 

Attorney for Defendants, 

Morris F. Luff and Ruth K. Luff. 

187 DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn according to law on oath de¬ 
poses and says that he is one of the defendants named in this action; that he 
has read the foregoing and annexed memorandum of points and authorities 
in opposition to the motion of plaintiffs for partial summary judgment herein 
and knows the contents thereof, and that he verily believes the statements 
of fact therein contained to be true. 

/■/ 

Morris F. Luff 

Subscribed and sworn to before me this 25th day of May, 1955. 

M 


Notary Public, D. C. 
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CERTIFICATE OF SERVICE 
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I hereby certify that service of the foregoing and annexed memoran¬ 
dum of points and authorities in opposition to plaintiffs 1 motion for partial 
summary judgment and the affidavit filed therewith was made by sending 
carbon copies thereof, by United States mail, postage prepaid, to 

R. Sidney Johnson, Esq., and 
J. Richard Earle, Esq., 

Union Trust Building, 

Washington 5, D. C., 

Attorneys for Plaintiffs, and 

Joseph M. F. Ryan, Jr., Esq., 

Assistant United States Attorney 
for the District of Columbia, 

Court House, 

Washington 1, D. C., 

Of Counsel for Defendant, 

George M. Humphrey, 

this 26th day of May, 1955. 

/s/ 

Richard L. Merrick, 
Attorney for Defendants, 
Morris F. Luff and Ruth K. Luff 


[ Filed May 26, 1955] 

AFFIDAVIT IN OPPOSITION TO MOTION OF PLAIN¬ 
TIFFS FOR PARTIAL SUMMARY JUDGMENT 

DISTRICT OF COLUMBIA, ss: 

Moris F. Luff, being first duly sworn according to law on oath de¬ 
poses and states as follows: 

1. He is one of the defendants named in this action and makes this 
affidavit in opposition to the motion of plaintiffs for a partial summary 
judgment herein. 

2. In 1943 this affiant and Willard J. Luff began an informal business 
association called Willmore Engineering Company. Funds were supplied 
by affiant, and have never been repaid. John W. Slacks was associated with 
Willmore for a short time. He finally withdrew from the firm in 1948 and 
thereafter had no connection with or interest in the firm or any of its activi¬ 
ties. About October, 1949, Willard J. Luff broke off all business relations 
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with this affiant and finally determined and announced that he would not be 
responsible f or any further action or liability of Willmore. He obtained full 
time employment in Pennsylvania. 

3. From and after October, 1949, affiant and his partner, Ruth K. 
Luff, conducted the affairs of Willmore, particularly the effort to liquidate 
claims against the United States Government arising from Willmore 1 s ac¬ 
tivities before and since 1949. 

4. In 1952 this affiant had a certified public accountant audit the 
firms records for Congressional presentation and learned for the first time 

189 that Willard J. Luff, who kept the records and wrote checks up to 1949, 
had in that period withdrawn for his own use ten thousand dollars more of 
the firm T s income than this affiant. 

5. In March, 1954, when it appeared that Congress might enact a 
private law for the relief of this affiant and Ruth K. Luff, Willard J. Luff 
attempted to assert some interest in Willmore which he had abandoned in 
1949. 

6. The sponsors of the legislation insisted that, as a condition prece¬ 
dent to enactment of the legislation, an arbitrator be appointed to finally 
decide all questions and contentions of present and former relationships 

to Willmore. This affiant proposed to Willard J. Luff that since the facts 
were so clearly established in a positively conclusive manner, Willard J. 
Luff might select the arbitrator himself, provided he, Willard J. Luff, 
would be bound by his decision. Accordingly, Willard J. Luff selected 
Eugene D. Hegarty, and on June 19, 1954, a formal document of agree¬ 
ment was solemnized by and between Ruth K. Luff, this affiant, and Wil¬ 
lard J. Luff and Eugene D. Hegarty. A photostat copy is attached hereto. 
Mr. Hegarty announced his decision on July 31, 1954. 

7. On November 13, 1954, there was a meeting, formally called by 
a purported board of arbitrators, attended by Ruth K. Luff, this affiant and 
their attorney Richard L. Merrick, Willard J. Luff, John W. Slacks, who 
in the meantime had signed a carbon copy of the June 19, 1954 arbitration 
agreement, Eugene D. Hegarty, and other purported arbitrators, govern¬ 
ment attorneys and one R. Sidney Johnson. The original document of the 
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June 19, 1954, arbitration agreement was exhibited to all. The facts con¬ 
cerning its execution were explained in detail by Eugene D. Hegarty. No 
suggestion, notice or demand for recission or annulment was made. No 
fraud, deceit or misrepresentation was performed upon Mr. Hegarty, as 
charged in plaintiffs T complaint. Mr. Hegarty said that he had received at 
various times a number of letters from Mr. Johnson and Willard J. Luff, 
which were requests for his help in securing some recognition for the claims 
of Willard J. Luff. 

8. This affiant saw the letter of August 4, 1954, a copy of which is 

190 attached to the joint affidavit of Mr. Johnson and Mr. Earle in support of 
the motion for partial summary judgment, for the first time when it was 
served with the motion mentioned above. No notice or demand for annul¬ 
ment of the June 19, 1954, agreement has ever been received by this affiant 
or Ruth K. Luff, and no demand has ever been made on them or either of 
them for an accounting or settlement of the affairs of Willmore Engineering 
Company from either Willard J. Luff or John W. Slacks. 

/s/ 

MORRIS F. LUFF 

Subscribed and sworn to before me this 25th day of May, 1955. 

(SEAL) /s/ 

Notary Public, D. C. 

[ Filed May 26, 1955] 

Washington, D. C. 

AGREEMENT June 19, 1954 

191 WE, THE UNDERSIGNED, for the purpose of finally resolving, settling, 
and liquidating all our rights, interests and obligations in the partnership 
known as WILLMORE ENGINEERING COMPANY of Washington, D. C., 
hereby mutually agree to arbitration, and we hereby irrevocably appoint, 
delegate, authorize and empower EUGENE D. HEGARTY of Annandale, 
Virginia, as our arbitrator to hear, investigate, and arbitrate a final de¬ 
termination for all and each of us in our names and places on all matters 
concerning our former and present relationships pertaining to WILLMORE 
ENGINEERING COMPANY, and as the arbitrator for WILLMORE ENGI¬ 
NEERING COMPANY on the Board of Arbitrators to be created under a 
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pending bill in Congress, H. R. 7258, 
comes law. 

Signed 

Appointment as Arbitrator under 
terms set forth in the agreement 
stated above is hereby accepted: 

Eugene D. Hegarty 
WITNESS: 

Lawrence B. Slater 


[ Filed June 9, 1955] 

MOTION BY DEFENDANTS FOR SUMMARY JUDGMENT OF 

DISMISSAL 

The defendants, Morris F. Luff and Ruth K. Luff, move the Court 
for a summary judgment of dismissal of this action upon the following 
grounds: 

1. The complaint and the exhibits filed by plaintiffs in support of 
their motion for partial summary judgment definitely show that the 
award of the arbitrators upon which this action is based is null and 
void. 

2. The complaint and the exhibits filed by plaintiffs in support of 
their motion for partial summary judgment clearly show that the 

board of arbitrators mentioned in the complaint was illegally constituted. 

3. The complaint and the exhibits filed by plaintiffs in support of their 
motion for partial summary judgment disclose clearly that the appoint¬ 
ment of the arbitrator on behalf of Willmore Engineering Company was 
revoked and canceled and that his appointment is void and of no effect 
as if it never existed, and, therefore, there was no board of arbitra¬ 
tors appointed under said purported appointment or under the private 
relief legislation involved. 

4. For other reasons shown by the annexed affidavit. 

/s/ 

RICHARD L. MERRICK 
Attorney for Defendants, 

Morris F. Luff and Ruth K„ Luff 


in the event it is enacted and be- 

Morris F. Luff 
Willard J. Luff 
Ruth K. Luff 
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193 (CERTIFICATE OF SERVICE) 


AFFIDAVIT OF LAWRENCE B. SLATER 
LAWRENCE B. SLATER, being first duly sworn according to law, on oath 
deposes and states as follows: 

In 1953 and 1954 I was administrative and legislative assistant to the 
Honorable Frank Small, Jr., Representative, Fifth District of Maryland, 
in the 83rd Congress, who sponsored legislation for the relief of Willmore 
Engineering Company. Acting with full knowledge and approval of the Hon¬ 
orable Frank Small, Jr., I was at all times charged with the responsibility 
of sponsoring and guiding this legislation, to insure that appropriate atten¬ 
tion would be expedited through proper official channels. 

We sponsored this legislation for the relief of Willmore Engineering 
Company because we were convinced that this Company T s claim was worthy 
of official sponsorship, and it was apparent to us that all hope of further 
judicial review or relief had been exhausted through technical obstructions. 

In December, 1953, this affiant and Morris F. Luff presented in per¬ 
son a proposal for settlement of this claim to the Secretary of Commerce, 
through his General Counsel, an entirely new and fresh approach to the prob¬ 
lem of securing redress for the harm done to Willmore Engineering Company. 

* 

We proposed settlement through arbitration. The Secretary of Commerce 
agreed to support the proposal for arbitration and suggested that legisla¬ 
tion be introduced to authorize and implement the procedure. 

In January, 1954, this affiant drafted a new bill (H. R. 7258), spon¬ 
sored by the Honorable Frank Small, Jr., approved by the Secretary of 
Commerce. We diligently attended to the work of seeking early considera¬ 
tion of H. R. 7258 by the new Subcommittee on Claims, House Committee 
on the Judiciary, 83rd Congress, with the full cooperation of Morris F. Luff. 
The bill was passed by the House of Representatives on March 16, 1954, and 
was sent to the Senate with a Committee Report which specifically stated - 
as follows — T, The committee is of the opinion that resort to the voluminous 
record of hearings previously held in this case, confused as it is by the con¬ 
tentions of Maritime Commission witnesses founded upon misconceptions and 
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misunderstandings, is impracticable and should be avoided. Inasmuch as a 
basis for adjustment of the claim has now for the first time been established, 
195 it remains only for Congress to provide a method of settlement that will be 
fair and equitable, both to the claimants and the United States." 

A Subcommittee of the Committee on the Judiciary, United States Sen¬ 
ate, considered the presentation of this affiant and Morris F. Luff and re¬ 
ported the bill to the full Committee for action. The Honorable Frank Small, 
Jr., and this affiant personally appeared before the Senate Committee on the 
Judiciary in executive session for a complete formal inquiry, as a result 
of which the Senate passed H. R. 7258 with an amendment sponsored by the 
Senate Judiciary Committee providing that three United States District 
Court Judges be appointed by the Chief Judge of the Court of Appeals as ar¬ 
bitrators. Chief Judge Harold M. Stephens and Chief Judge Bolitha J. Laws 
immediately entered objections and presented a request to the Judiciary Com 
mittees of the Senate and the House to provide some other method of appoint¬ 
ing arbitrators. The Honorable Frank Small, Jr., and this affiant were re¬ 
quested to submit an amendment to a Conference Committee to provide the 
finally enacted method of appointing arbitrators and to make it clear that 
the arbitrators were to determine the amounts required to satisfy Willmore 
Engineering Company’s claims for damages for the breach of its contract 
by the Government by inserting the words - "and the breach of it. " 

On June 17, 1954, Willard J. Luff appeared in our office and stated 
that his relationship to Willmore Engineering Company was then in con¬ 
troversy with Morris F. Luff. This affiant advised Willard J. Luff that, 
unless this controversy were settled and our office so advised, we would 
be disinclined to continue sponsorship of the bill and it would be allowed to 
die. This affiant further adivsed Willard J. Luff that, since arbitration 
was the method of settlement advocated in H. R. 7258, it would be consis¬ 
tent and aopropriate to use arbitration to determine and settle any and all 
questions of personal relationships and entitlements in this case. This 
affiant also so informed Morris F. Luff, concerning this controversy. On 
the same date, this affiant informed Willard J. Luff that all the construc¬ 
tive effort of Willmore Engineering Company on this proposed legislation had 
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been provided by Morris F. Luff, and that any further interference in the case 
by R. Sidney Johnson would serve only to obstruct and complicate enactment 
of the desired legislation. 

On June 19, 1954, Willard J. Luff, Morris F. Luff, and Eugene D. 
Hegarty appeared at my office in the House Office Building and asked me to 
witness an agreement naming Eugene D. Hegarty as arbitrator. Willard J. 
Luff informed this affiant that he had recommended Eugene D. Hegarty to 
serve as arbitrator to settle the issues between the former participants in 
Willmore Engineering Company, also to serve on the Board of Arbitrators 
to be created by enactment of H. R. 7258 into law. Morris F. Luff agreed 
to this selection of Eugene D. Hegarty as arbitrator. Eugene D. Hegarty 
agreed to serve in both capacities as arbitrator. At the request of Willard 
J. Luff and Morris F. Luff, this affiant assisted in preparing the agree¬ 
ment for signatures and witnessed the execution of their agreement. 

Subsequently H. R. 7258 was enacted as Private Law 495 of the 83rd 
Congress, presaged by execution of the above agreement which was a condition 
precedent to further active sponsorship of this legislation. 

Mr. Hegarty later informed me that, as arbitrator of the former and 
present relationships of the signatories to the agreement of June 19, 1954, 
he had held hearings and announced his decision orally on July 31, 1954, in 
the presence of Willard J. Luff, Morris F. Luff, Ruth Luff, and others. 

Mr. Hegarty’s decision was based on his authority as an arbitrator, ap¬ 
pointed by bona fide agreement signed in good faith in my presence and wit¬ 
nessed by my signature, subsequent attempts to repudiate the agreement 
notwithstanding. 

Lawrence B. Slater 

Sworn to and subscribed before me this sixth day of June, 1955. 

Notary Public 

My Commission Expires March / / 

19, 1958. /s/ 
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[ Filed June 24, 1955] 

AFFIDAVIT 

197 DISTRICT OF COLUMBIA, ss: 

Gerald Ryan, Delos G. Smith, and Eugene D. Hegarty, being first 
duly sworn, on oath depose and say: 

Affiants are all of the members of the Board of Arbitration appointed 
and organized pursuant to the provisions of Private Laws Nos. 495 and 501, 
83rd Congress, 2d Session; that said Board of Arbitrators was duly organ¬ 
ized, pursuant to the respective appointments of the affiants, as shown and 
set forth in their award dated January 13, 1955, which organization was 
effected on July 26, 1954; 

That the affiants, constituting said Board, requested all known persons 
within the Willmore Engineering Company to file the claim of Willmore En¬ 
gineering Company with said Board, and thereafter a claim of Willmore En¬ 
gineering Company signed by Willard J. Luff, and John W. Slacks, for 
themselves and Morris F. Luff, partners of Willmore Engineering Company 
as of August 22, 1945, was filed, and another claim of Willmore Engineer¬ 
ing Company, signed by Morris F. Luff and Ruth K. Luff was filed; and that 
both of said claims were received by the Board of Arbitrators for considera¬ 
tion in determining the merits of any claim by the Willmore Engineering Com¬ 
pany against the United States; 

That pursuant to due notice to all parties, including the Department 
of Commerce, the Board held formal hearings on said claims on November 
8, 9, 10, 13, 17 and 18, 1954; and that all of the persons who had signed the 
aforesaid claims appeared in response to said notice and were represented 
by counsel, as follows: 

Morris F. Luff and Ruth K. Luff, represented by Attorney Richard 
L. Merrick; and 

Willard J. Luff and John W. Slacks, represented by Attorney R. Sid¬ 
ney Johnson; 

That Morris F. Luff and his attorney, Richard L. Merrick, attended 
and participated in the hearings held on November 8, 9, 10, 13, and 17, 

1954; that they did not attend the final date of the hearings, to wit, Novem¬ 
ber 18, 1954; 
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That Ruth K. Luff attended only the hearing held on November 13, 

1954; 

Evidence was presented at said hearings by Morris F. Luff and Ruth 
K. Luff, on behalf of Willmore Engineering Company, and their attorney, 
Richard L. Merrick, performed services at said hearings by entering into 
stipulations, addressing the Board, participating in formal debates and dis¬ 
cussions, and examining and cross-examining parties and witnesses; 

That Willard J. Luff and John W. Slacks, with their attorney R. Sid¬ 
ney Johnson, attended and participated in all of said hearings, offered evi¬ 
dence and testimony on behalf of the partnership Willmore Engineering Com¬ 
pany in support of the claim of said partnership against the United States for 
making winches during World War D; 

That not any of the aforementioned persons and claimants entered any 
objections to the Board of Arbitrators, or to the qualifications or authority 
of either of its members; 

That at the conclusion of the formal hearings, the Board notified all 
parties and their counsel that the Board would allow fifteen (15) days from 
the date of notification (November 18, 1954) that they and/or any of them 
could appear again before the Board and present any matter of any nature 
that might be deemed material to the claim against the Government by 
Willmore Engineering Company; 

198 That the Board made no Adjudication of any controversy between and 

among the partners in Willmore Engineering Company, and wholly confined 
its considerations and its jurisdiction to, and only to, the claim of the Will¬ 
more Engineering Company against the Ihited States. 

That no exception, objection, appeal, request for further hearing were 
ever presented to the Board at any time, and to this date, and that the statu¬ 
tory period to vacate or modify the award expired three months after the date 
thereof, January 13, 1955; 

That the undersigned Board members, in unanimous action, concluded 
its considerations and adjudicated its findings on January 13, 1955, and pur¬ 
suant to said Private Laws, under which the Board was constituted, said 
findings and award were certified to the Secretary of the Treasury of the 
United States on said date; 
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That, according to law, and appropriate Government procedure, the 
Department of Justice, the General Accounting Office, and the Department of 
Commerce, and each and all of the aforesaid claimants, were notified and 
apprised of said findings and Award, in writing; 

Tha thereafter the said General Accounting Office, the Secretary 
of the Treasury, the Department of Commerce, and the Department of 
Justice made no objection to the award, took no exceptions thereto, did not 
appeal therefrom, and subsequently the Secretary of the Treasury requested 
the Court for permission to pay the award, and the proceeds thereof, into 
the Registry of the United States District Court for the District of Columbia, 
and that the amount of said award has been paid into said Court; 

That the Government never at any time complained of, objected to or 
assumed any position other than complete acceptance of the award of said 
Board of Arbitrators; 

That the Administrative Officers of the Government did not at any 
198 time assume to determine who the proper persons, as partners, were and 
are in said Willmore Engineering Company; 

That the General Accounting Office has certified to the United States 
Treasury approval and order for payment of the Governments obligation 
as it refers to the compensation of the members of said Board of Arbitra¬ 
tors, and that a copy of such certification has been received by each of the 
three members of said Board of Arbitrators; 

That in his memorandum opinion dismissing Civil Action No. 5139-54, 
filed by Morris F. Luff and Ruth K. Luff against the affiants Gerald Ryan 
and Delos G. Smith, Judge Keech held: 

"Under the Act creating it, the board of arbitrators was given 
no authority to adjudicate private rights between the parties claiming 
to be the Willmore Engineering Company. Hence, the board had no 
duty to recognize the alleged agreement of June 19, 1954, between the 
plaintiffs and Willard Luff; and the majority correctly held that the 
board's only authority was to ascertain and certify to the Secretary of 
the Treasury any amount to be found due Willmore Engineering Com¬ 
pany from the United States." 
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Gerald Ryan 
Delos G. Smith 
Eugene D. Hegarty 

199 Subscribed and sworn to before me this 24th day of June, 1955. 

/■/ 

Notary Public, D. C. 

(SEAL) My Commission expires July 31, 1959. 


[ Filed August 5, 1955] 

200 MOTION FOR PAYMENT OF FUNDS FROM REGISTRY 

OF COURT 

Now come the plaintiffs, Willard J. Luff and John W. Slacks, by 
their counsel of record, and move the Court to enter an order herein au¬ 
thorizing and directing the Clerk of this Court to withdraw and disburse from 
the funds now on deposit in the registry of the Court in the above action the 
sum of $14, 750.00, by drawing appropriate checks payable to the order of 
the three members of the Board of Arbitrators appointed, constituted and 
acting under the provisions of Private Laws Nos. 495 and 501, 83rd Con¬ 
gress, 2d Session, in the respective amounts as fixed in the award of said 
Arbitrators and assessed against the Willmore Engineering Company, name¬ 
ly: To Gerald Ryan, the amount of $5,125.00; to Delos G. Smith, the amount 
of $4, 875.00; and to Eugene D. Hegarty, the amount of $4,750.00; and that 
said Clerk be further authorized and direct ed to deliver to said payees the 
aforementioned checks in full payment and satisfaction of the said Willmore 
Engineering Company's one-half share of the arbitration costs fixed by said 
Board of Arbitrators pursuant to said Private Laws. 

In support of said motion the plaintiffs will argue: 

1. That Private Laws Nos. 495 and 501, 83rd Congress, 2d Session, 
provide that the costs of arbitration herein be assessed equally be¬ 
tween the Government and Willmore Engineering Company. 

2. That the award of said Board of Arbitrators, made pursuant to 
said Private Laws, fixed and assessed against the award made to 
Willmore Engineering Company, and against the United States, the 
sum of $14,750.00 each. 
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3. The Secretary of the Treasury has been authorized to pay the 
Governments share of said arbitration costs, and a supplemental 
appropriation to cover said payment, embodied in H. R. 7278, 84th 
Congress, 1st Session, has been passed by the Senate and the House 
of Representatives, and was approved by the President on August 4, 
1955. 

4. The amount payable by Willmore Engineering Company is assessed 
against and included in the funds now in the registry of this Court, and 
constitutes a trust fund payable to the members of said Board of Arbi¬ 
trators . 

5. By the enactment into law of H. R 7278, 84th Congress, 1st Ses¬ 
sion, Congress has ratified and confirmed the action of said Board of 
Arbitrators and the validity of its said award has been established by 
law and by statute. 

R. Sidney Johnson 

J. Richard Earle 
A ttorneys for Plaintiffs 

Receipt of a copy of the foregoing motion and of the Points and Au- 
t horities in support thereof, thereto annexed, is acknowledged this 5th day 
of August, 1955. 

Richard L. Merrick 
Attorney for Defendants. 
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[ Filed August 5, 1955] 

84th Congress ) HOUSE OF REPRESENTATIVES (Document 
1st Session ) (No. 184 

PROPOSED SUPPLEMENTAL APPROPRIATION TO 

202 PAY CLAIMS FOR DAMAGES, AUDITED CLAIMS, 

AND JUDGMENTS RENDERED AGAINST THE 

UNITED STATES 

COMMUNICATION 

From 

THE PRESIDENT OF THE UNITED 

STATES 

Transmitting 

A PROPOSED SUPPLEMENTAL APPROPRIATION TO PAY CLAIMS 
FOR DAMAGES, AUDITED CLAIMS, AND JUDGMENTS RENDERED 
AGAINST THE UNITED STATES, AS PROVIDED BY VARIOUS LAWS, 
IN THE AMOUNT OF $5,343, 868, TOGETHER WITH SUCH AMOUNTS 
AS MAY BE NECESSARY TO PAY INDEFINITE INTEREST AND 
COSTS AND TO COVER INCREASES IN RATES OF EXCHANGE AS 
MAY BE NECESSARY TO PAY CLAIMS IN FOREIGN CURRENCY 

June 15, 1955. — Referred to the Committee on Appropriations 

and ordered to be printed 

The White House, 

Washington, June 15, 1955. 

The Speaker of the House of Representatives. 

Sir: I have the honor to transmit herewith for the consideration of the 
Congress a proposed supplemental appropriation to pay claims for damages, 
audited claims, and judgments rendered against the United States, as pro¬ 
vided by various laws, in the amount of $5,343, 868, together with such 
amounts as may be necessary to pay indefinite interest and costs and to 
cover increases in rates of exchange as may be necessary to pay claims 
in foreign currency. 

The details of this proposed appropriation, the necessity therefor, 
and the reasons for its submission at this time are set forth in the attached 

203 letter from the Director of the Bureau of the Budget, with whose comments 
and observations thereon I concur. 

Respectfully yours, 


Dwight D. Eisenhower. 


203 
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Executive Office of the President, 

Bureau of the Budget, 

Washington, D. C., June 14, 1955. 

The President, 

The White House. 

Sir: I have the honor to submit herewith for your consideration a 
proposed supplemental appropriation to pay claims for damages, audited 
claims, and judgments rendered against the United States, as provided by 
various laws, in the amount of $5,343,868, together with such amounts as 
may be necessary to pay indefinite interest and costs and to cover in¬ 
creases in rates of exchange as may be necessary to pay claims in foreign 
currency as follows: 

Claims for Damages, Audited Claims, and Judgments 

For payment of claims for damages as settled and determined)byde¬ 
partments and agencies in accord with law, audited claims certified to be 
due by the General Accounting Office, and judgments rendered against the 
United States by United States district courts and the United States Court of 

Claims, as set forth in House Document Numbered_, Eighty-fourth 

Congress, $5,343,868, together with such amounts as may be necessary to 
pay interest (as and when specified in such judgments or in certain of the 
settlements of the General Accounting Office or provided by law) and such 
additional sums due to increases in rates of exchange as may be necessary 
to pay claims in foreign currency: Provided, That no judgment herein ap¬ 
propriated for shall be paid until it shall have become final and conclusive 
against the United States by failure of the parties to appeal or otherwise: 
Provided further, That, unless otherwise specifically required by law or by 
the judgment, payment of interest wherever appropriated for herein shall 
not continue for more than thirty days after the date of approval of this 
Act. 

The details of the proposed supplemental appropriation covered in the 
letters from the various departments and agencies are set forth in the at¬ 
tachment to this letter. 

In accordance with the provision of law providing for this submission, 

I recommend that this proposed appropriation be transmitted to the Congress. 

Respectfully yours, Rowland Hughes, Director of Bureau of Budget. 
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204 SUMMARY OF AMOUNTS INCLUDED IN THE PROPOSED 

SUPPLEMENTAL APPROPRIATION TO PAY CERTAIN 
CLAIMS AND JUDGMENTS 

****** 


OTHER CLAIMS 

Department of Commerce: Maritime Administration 
Department of State 
Department of Justice 
Indian Claims Commission 
Total 


14,750.00 
12,000.00 
167,441.42 
864,107.55 
1,058,208. ST 


****** 


217 OTHER CLAIMS 

Treasury Department, 
Washington 25, May 19, 1955 

Hon. Rowland R. Hughes, 

Director of the Bureau of the Budget 

Dear Mr. Hughes: An appropriation to the Treasury Department in 
the amount of $14,750 will be required pursuant to the provisions of Private 
Law 495 and as amended by Private Law 501, 83d Congress, 2d Session, 
approved June 30 and July 6, 1954, for the payment of certificates of set¬ 
tlement issued by the General Accounting Office under date of May 16, 1955, 
as shown below: 

DEPARTMENT OF COMMERCE-MARITIME ADMINISTRATION 


Certifi¬ 



cate No. 

Claimant 


2261166 

Gerald Ryan 

$5,125 

2261167 

Delos G. Smith 

4,875 

2261168 

Eugene D. Hegarty 

4,750 


These funds are for payment of those costs of the arbitrators assessed 
against the Government in settlement of the claim of the Willmore Engineer¬ 
ing Co. against the Maritime Administration. 

Very truly yours, 


W. L. Johnson, 

Budget Officer, Treasury. 
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287 [ Filed August 29, 1955] Exhibit 1 

IN THE 

UNITED STATES COURT OF CLAIMS 

No. 49392 

Willard J. Luff, Morris K. Luff, and ) 

John W. Slacks, individually and doing ) 
business as Willmore Engineering ) 

Company, ) 

Plaintiffs, } 

vs. j 

The United States, ) 

Defendant. j 

PETITION 

1. The plaintiff herein bring this action for the recovery of moneys 
justly due and owing them by the defendant under and by virtue of certain 
contracts and agreements heretofore made and entered into by and between 
the plaintiffs and the United States Maritime Commission, as contracting 
agency for the defendant, in manner and form as follows: 

THE NORWOOD CONTRACTS 

2. Heretofore, to wit, on or about September 30, 1943, the plain¬ 
tiffs became subcontractors of the Norwood Engineering Company 
(hereinafter called Norwood) which held prime contracts Nos. MCc-20320 
and MCc-23451, and Purchase Order Pd-MC-44-26288, with the United 

288 States Maritime Commission (hereinafter called the Commission) for the 
production and manufacture of certain electric unit winches urgently 
required by the defendant for use on vessels of the United States in the 
prosecution of the war with Germany and Japan. The work performed by 
the plaintiffs under subcontract consisted of engineering service, in which 
matters the plaintiffs were specially skilled and experienced technicians. 

3. Norwood entered upon the attempted performance of its said 
prime contracts, and from September 30, 1943, and continuously until 
the month of February, 1944, the plaintiffs fully performed the work and 
services required of them by said subcontract, and rendered to Norwood, 
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and to the defendant, valuable engineering services in the furtherance of 
said prime contracts. In the month of Feburary, 1944, through causes 
beyond the control of the plaintiffs, and without fault or neglect of the 
plaintiffs, internal conflict, confusion, and inefficiency within the Norwood 
organization, and within the organization of the Commission itself, so 
seriously interfered with the production and manufacture of said winches 
that further effective performance by the plaintiffs became impossible, of 
which fact the plaintiffs notified the Commission, and advised it that for 
the reasons above-stated the plaintiffs were unable to proceed with the 
fulfillment of their obligations under subcontract with Norwood. 

4. Thereupon, at the special instance and request of the defendant, 
acting by and through the Commission, and to assist the Commission in 

289 its investigations of the status of the Norwood contracts and production 
thereunder, and to protect and safeguard the interest of the Commission 
and of the defendant, the plaintiffs undertook and agreed with the Com¬ 
mission to continue, for the benefit of the Commission, the performance 
of the services theretofore required by their contract with Norwood, and, 
pursuant to said agreement the plaintiffs, did, from February, 1944, to 
April 7, 1944, continue to render on behalf of the Commission said 
engineering services, together with extended and additional operation and 
management services, and did continue to maintain their offices, organi¬ 
zation, and personnel theretofore employed by them under the Norwood 
contract, and did incur great costs and expenses in and about the same, 
and did render valuable professional services, advice and assistance to 
the Commission, in consideration for which the Commission undertook 
and promised that it would fairly and reasonably compensate the plaintiffs . 
for their said services, costs and expenses by paying to them the value 
thereof. 

5. On April 6, 1944, because of the failure of performance by 
Norwood, the Commission terminated and cancelled its prime contracts 
with Norwood aforesaid, whereby and by reason whereof the plaintiffs 
became and were entitled to be compensated by said Commission and by 


the defendant for the fair and reasonable value of their services and costs 
incurred under the Norwood prime contracts and in accordance with the 
aforesaid undertaking and promise of the Commission, to wit, in the fair 

290 and reasonable amount of $33,785.27. The plaintiffs aver that, though 
thereunto often requested, the defendant has not paid said sum or any part 
thereof, and said sum of $33,785. 27 is now justly due and owing to the 
plaintiffs by the defendant, exclusive of all credits and offsets. 

THE HAARMAN CONTRACTS 

6. Upon the failure of the Norwood contracts as aforesaid, it 
became and was necessary for the defendant to re-organize the war 
project theretofore undertaken by Norwood and to secure a successor 
or prime contractor to carry on the production of the aforesaid winches, 
whereupon the Commission, for the purpose and with the intent to induce 
and persuade the plaintiffs to continue in the performance of said engineer¬ 
ing and management services in the furtherance of said winch project in 
the interest of the Commission, and for the purpose and with the intent 
to cause the plaintiffs to delay and withhold the prosecution of their just 
claim and right to be promptly compensated and reimbursed by the defend¬ 
ant for services, costs and expenses under the Norwood contracts and 
their agreemend made direct with the Commission as aforesaid, in the 
amount of $33,785.27, and further to induce and persuade the plaintiffs 
to assist the Commission in the transfer of the Norwood facilities to the 
successor prime contractor, and to join with the successor prime con¬ 
tractor as the managing and operating engineers under said successor 
prime contract, did represent and promise to the plaintiffs: (1) that if 
the plaintiffs would refrain and withhold the prosectuion of their aforesaid 

291 claims arising out of the Norwood contracts and the agreement with respect 
thereto made direct with the Commission, as aforesaid, the Commission 
would arrange that the plaintiffs' said claims would be justly and fairly 
allowed and paid by the defendant through adjustments thereafter to be 
made and negotiated by the Commission with the successor prime con¬ 
tractor; (2) that the Commission considered the continued services of 
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the plaintiffs essential to the completion of the winch project and the 
necessities of the war, and that the Commission and the defendant were 
relying upon the plaintiffs to safeguard the interest of the defendant therein; 
(3) that the Commission would arrange and guarantee that the plaintiffs 
would, upon the completion of said winch project, be compensated by the 
defendant.for all of its services and costs for the entire winch production 
project without their being restricted in their claims therefor to any 
agreement or contract made by them with the aforesaid successor prime 
contractor, or with Norwood. Wherefore, and in consideration of the 
aforesaid representations and promises of the Commission, and relying 
in good faith upon the same, the plaintiffs did refrain and withold prosecu¬ 
tion of its said claim against the defendant in the amount of $33,785. 27, and 
did continue, pending the negotiation of said successor prime contract, to 
render to the Commission and to the defendant extensive and valuable 
engineering and management services in the re-organization of the said 
winch production project, the correction and improvement of machinery, 
tools, materials and facilities assembled under the Norwood contracts 
for the use of the successor prime contractor, and did prepare to join 
292 with the successor prime contractor, under their agreement with the 

Commission aforesaid, and for said purposes, and in anticipation of their 
increased responsibilities to the Commission in connection with the pro¬ 
posed successor prime contract, did maintain and enlarge their own 
organization and facilities, and did associate with themselves and their 
organization additional specially skilled and experienced engineers and 
technicians whose services were essential in carrying out the enlarged 
responsibilities undertaken by them at the request of the Commission 
aforesaid and did render themselves liable and obligated to the payment 
of wages, salaries and fees to divers persons employed by them in the 
prosecution of said work, and did incur other great costs and expenses 
in connection therewith. 

On April 7, 1944, the defendant, acting by and through the Com¬ 
mission, entered into a new and successor prime contract with the 
Haarman Steel Company (hereinafter called Haarman) for the continuance 
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of said winch production project, being contracts Nos. MCc-27026, 
MCc-27027, and MCc-27033, and on May 17, 1944, the plaintiffs, pursuant 
to and in reliance upon the representations and promises of the Commission 
as aforesaid, and the undertaking and promise of the Commission as to 
their compensation as aforesaid in particular, and at the further urgent 
instance and request of the Commission then and there made to them, 
entered into an agreement with the Commission, and with Haarman, where¬ 
by the plaintiffs undertook and assumed the direction and management of 
the said winch production project, relieving said prime contractor of the 
operating responsibilities in connection therewith, and undertook direct 

293 responsibility to the Commission for the successful completion thereof. 

In pursuance of these agreements, the plaintiffs proceeded, concurrently 
with Haarman, in the performance of its contracts, to fully perform and 
carry out their agreement with the Commission, and rendered extensive 
engineering, management and operating services, and diligently and 
aggressively prosecuted the manufacture, production and delivery of said 
urgently needed winches from April 7, 1944, until the latter part of March 
and early part of April, 1945, when it became evident that due to delays 
and excessive costs brought about by difficulties experienced in using 
Norwood materials and facilities, failure to be granted allocations of 
critical materials as scheduled, and changes in the vessel program require¬ 
ments, all beyond the control of the plaintiffs, Haarman was in serious 
financial condition, was unable to further finance the prosecution of said 
winch production project, and was in default of monthly payments due the 
plaintiffs by which the plaintiffs were to be provided with their necessary 
operating expenses. In the early part of April, 1945, the plaintiffs, by 
reason of the differences which had arisen between them and Haarman, 

and for the protection of their interests, were obliged to, and did, institute 
suit against Haarman in the United States District Court for the District of 
Columbia for an accounting of moneys then overdue and unpaid by Haarman, 
and for the receivership of said winch production project, and at the same 
time appealed to the Commission for assistance essential to enable them 

294 to perform their agreements with the Commission and to proceed with the 
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production of said winches. On April 19, 1945, the Commission, pursuant 
to conferences then held with all interested parties, agreed to adjust the 
prices under its contract with Haarman to provide compensation for the 
costs of performance by Haarman to date, and the estimated cost of com¬ 
pletion of the winch production program by Haarman and the plaintiffs, and 
to reimburse Haarman for all its costs, including payments to subcontrac¬ 
tors of Haarman for the entire winch program, but exclusive of the 
services and costs of the plaintiffs, as to which the Commission had 
previously committed itself and the defendant to the plaintiffs as aforesaid; 
and thereupon the Commission, further to induce the plaintiffs to continue 
their said services to the completion of said project, renewed, ratified 
and confirmed to the plaintiffs all of its representations and promises 
made at the termination of the Norwood contracts and at commencement 
of the Haarman contracts as hereinbefore specifically set forth and alleged, 
and did undertake, promise, and guarantee to the plaintiffs, that in con¬ 
sideration of their continued services in the prosecution of said project 
the defendant would, upon the completion thereof fully compensate and 
reimburse the plaintiffs for all of its services and costs, therein, 
independently of the obligations of said Commission to Haarman, and with¬ 
out the plaintiffs being restricted or limited for the recovery of their 
said compensation and costs to any contract or agreement between them 
and Haarman. In consideration of said promises and undertakings by the 
Commission, and in good faith relying upon the same, the plaintiffs did 
295 then and there dismiss and abandon their said suit against Haarman, and 
did undertake and agree to continue their services to said Commission, 
and did proceed to render said services, and did faithfully and diligently 
prosecute said winch production project to the successful conclusion and 
completion thereof on August 22, 1945; wherefore, and by reason whereof, 
the defendant became and was justly indebted to the plaintiffs for the fair 
and reasonable value of their services and costs aforesaid, to wit, for the 
further and additional sum of $121, 948.36, which said sum the plaintiffs 
are justly entitled to recover from the defendant, exclusive of all credits 
and offsets. 


7. The plaintiffs have, since August 22, 1945, and before the filing 
of their action herein, incurred great costs and expense and expended long 
periods of time and effort, in and about endeavoring to be paid by the 
defendant for the moneys due and owing them as aforesaid, and have pur¬ 
sued such remedies as have been afforded them by the Contract Settlement 
Act of 1944, the First War Powers Act and Executive Order 9001, and 
Public Law 657, 79th Congress, for which said costs and expenses the 
plaintiffs are advised and believe and therefore aver, they are entitled 
to be reimbursed and paid by the defendant, to the amount thereof, to wit, 
in the sum of $49,200.00 with interest on accrued balances, and exclusive 
of their costs and expenses in this action; and the plaintiffs claim of and 
from the defendant on account thereof the said sum of $49,200.00, with 
interest aforesaid besides their costs herein. 

296 8. By reason of the foregoing, there is justly due and owing by the 

defendant to the plaintiffs the total sum of $204,933. 63, consisting of 
(1) the sum of $33,785. 27 on account of services and costs under the 
Norwood contracts and the interim services and costs during the period 
between the failure of the Norwood contracts in February, 1944, and the 
commencement of the Haarman contracts on April 7, 1944; (2) the sum of 
$121,948.36 for services rendered and costs incurred by the plaintiffs 
during the period of the Haarman contracts; and (3) their costs and expens¬ 
es incurred in the prosecution of their claims aforesaid to the date of filing 
this action, in the amount of $49,200.00. 

Wherefore, the plaintiffs hereby demand judgment in said total amount 
of $204,933. 63, with interest on the sum of $33,785. 27 from April 6, 1944, 
and on the sum of $121, 948.36 from August 22, 1945, besides their costs 
and expenses herein. 

ACTION BY THE UNITED STATES MARITIME 
COMMISSION AND BY CONGRESS 
The plaintiffs have filed their claims aforesaid, and pursued their 
remedies for the recovery thereof under the provisions of Section 17 of the 
Contract Settlement Act of 1944, and their said claims have been denied 
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and rejected. 

Said claims have also been filed under the terms of the First War 
Powers Act and Executive Order 9001, and under Public Law 657, 

79th Congress. These claims are still pending. 

297 On October 19, 1949, there was introduced in the House of Repre¬ 
sentatives a bill, H.R. 6529, 81st Congress, 1st Session, for the payment 
of the aforegoing claims in full, with all interest accrued thereon. This 
bill was referred to the Committee on the Judiciary, where it is now 
pending. 

The plaintiffs aver that there has been no transfer or assignment 
of the foregoing claims, in whole or in part. 

R. Sidney Johnson 
Attorney for Petitioners, 

908 Union Trust Building 
Washington 5, D. C 
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(Exhibit 4) 


APPEAL BOARD 

OFFICE OF CONTRACT SETTLEMENT 

Appeal of 

Willard J. and Morris F. Luff, and ) 


JohnW. Slacks, doing business as 
Willmore Engineering Company, 


Appellants 


v. 


) 

) 

) 

) 

) 


Proceeding No. 303 


) 

) 


U. S. Maritime Commission, 

Respondent 

Appeal filed: December 10, 1948; hearings at Washington, D. C.: 

January 28, and March 7, 1949; finally submitted: April 5, 1949; 
decided: September 8, 1949. 

Norman L. Meyers, Esq., for appellant. 

Francis B. Goertner, Esq., and Mrs. Gladys W. Ringer, for respondent. 
Before: Lawrence E. Hartwig, Chairman, John A. Mclntire, and Philip 
F. Herrick. 


Herrick: 

This case is before us on respondents motion to dismiss the appeal 
as untimely. 

Appellants, doing business as the Wilmore Engineering Company 
were subcontractors for two contractors holding prime contracts with the 
Maritime Commission. They filed a claim under section 17 of the Con¬ 
tract Settlement Act with the Commission, and under date of December 17 
1947 they wrote a letter making a demand for findings. 

The Commission referred this claim to its Committee on Claims 
which held a hearing, made findings, and delivered to appellants on 
March 17, 1948, a document entitled "Findings of Committee on Claims 
on Claim of Willmore Engineering Company under Section 17 of the 
Contract Settlement Act of 1944. M This document was signed in the name 
of the Committee on Claims by each of the six members thereof. 
Contending such findings were not findings of the contracting agency and 
that no valid findings were ever delivered to them, appellants filed this 
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appeal on December 10, 1948, more than 90 days after delivery of the 
said findings. 

The sole issue before us is whether the so-called findings are in 
fact the findings of the Maritime Commission. If they are, the appeal 
must be dismissed as not filed within 90 days after delivery of the findings. 
(Contract Settlement Act of 1944, section 13 (c) (2) (i).) If the findings are 
not in fact the findings of the Maritime Commission, the appeal is timely 
because it was filed within one year after the appellants demanded findings. 
(Id., section 13 (c) (2) (ii).) 

Appellants advance a number of contentions in support of their 
conclusion that the findings of the Committee on Claims are inoperative 
as findings of the contracting agency. 

Legality Of Establishment of Committee on Claims 

Appellants contend that the Committee on Claims, which made the 

findings, was not legally constituted. * * * 

* * * * * 

DECISION 

Respondent's motion to dismiss the appeal is granted and the appeal 
dismissed. 


* * * 
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APPEAL BOARD 

OFFICE OF CONTRACT SETTLEMENT 

Appeal of 

Willmore Engineering Company, ) 

Appellant } 

^ Proceeding No. 253 
j 

U. S. Maritime Commission, j 

Respondent ) 

Appeal filed: November 19, 1947; hearing at Washington, D, C.: 

January 13, 1948; decided: January 13, 1948. 

Willard J. Luff and Morris F. Luff, of Willmore Engineering Company, 
for appellant. 

Mrs. Gladys W. Ringer, for respondent. 

Before: E. J. Dimock, Chairman, John A. Mclntire and Paul J. Wedel. 

On March 25, 1947, appellant wrote to respondent enclosing a 
voucher for $172,403.26 alleged to be due under a commitment of 
respondent to reimburse to appellant its costs in the performance of 
contracts MCc-27026, MCc-27027 and MCc-27033 to which respondent 
and Haarmann Steel Company were the record parties. On July 8, 1947, 
appellant wrote to respondent stating: M We must accordingly respectfully 
request that the members of the Commission take appropriate action to 
conclude this matter so that we will be able to continue to conduct our 
affairs in a businesslike manner. M On September 23, 1947, appellant 
wrote to respondent stating that it had been advised by Counsel for the 
Director of the Office of Contract Settlement that appellant should demand 
immediate settlement of its claim under section 17 of the Contract Settle¬ 
ment Act of 1944 and concluding: "Willmore Engineering Company hereby 

329 makes this formal demand upon the U. S. Maritime Commission for 
immediate settlement of the subject claims." On October 7, 1947, the 
Acting Chief, Bureau of Law, of respondent wrote to appellant stating 
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that, in his opinion, none of the three papers above referred to were in 
the form prescribed by Office of Contract Settlement, Regulation No. 12, 
for claims under section 17 and that it would be necessary to supply the 
additional information required by that regulation. Under date of October 
15, 1947, appellant furnished to respondent a verified statement purporting 
to comply with the requirements of the regulation. On November 19, 1947, 
appellant filed this appeal with the Appeal Board, alleging failure of 
respondent to make findings. Section 13 (b) of the Contract Settlement 
Act, which, by section 13 of the Act, is made applicable to claims under 
section 17, permits such an appeal where a war contractor is aggrieved 
by the failure of a contracting agency to make findings in accordance with 
section 13(a). That section provides: "if the termination claim has been 
submitted in the manner and substantially the form prescribed under this 
Act, the contracting agency, upon written demand by the war contractor 
for such findings, shall determine the amount due on the claim or unsettl¬ 
ed part and prepare and deliver such findings to the war contractor within 
ninety days after the receipt by the agency of such demand." Respondent 
has moved to dismiss the appeal as premature. Respondent's position is 
well taken. The appeal was filed without waiting for findings and less than 
ninety days after appellant's first attempt to comply with the requirements 
of Regulation 12. 

DECISION 

The appeal is dismissed as premature without prejudice. 

Not reviewed by the Board pursuant 
to the Board's rule 19 (c) 
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[ Filed Aug. 29, 1955] 

ORDER DENYING DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT 


Upon consideration of the motion of defendants for summary judg¬ 
ment of dismissal and of the opposition thereto, it is by the court this 29th 
day of August, 1955 

ORDERED that defendants’ motion for summary judgment be and it 
hereby is denied. 


/s/ 

Burnita Shelton Matthews 
JUDGE 


[Filed Aug. 29, 1955] 

369 ORDER GRANTING PARTIAL SUMMARY JUDGMENT 

FOR PLAINTIFFS 

Upon consideration of the motion of plaintiffs for partial summary 
judgment and of the opposition thereto and of argument of counsel in open 
court, and upon examining the pleadings and evidence before it and inter¬ 
rogating counsel the court pursuant to Rule 56 (d), Federal Rules of Civil 
Procedure, specifies that the following facts appear herein without sub¬ 
stantial controversy: 

(1) That Willard J. Luff, John W. Slacks and Morris F. Luff were 
members of a partnership known as Willmore Engineering Company during 
the period April, 1944 to August, 1945; 

(2) That during said period the partnership under a contract with the 
United States Maritime Commission produced winches for transport vessels 
for the United States, and that the United States is indebted to said partner¬ 
ship for services and expenses in connection with said contract; 

(3) That Congress in order to satisfy the obligation of the United States 
to the Willmore Engineering Company enacted legislation providing for the 
appointment of a board of Arbitrators to determine the amount due said 
company for services and expenses in connection with its contract and the 
breach of it, if any, and for the payment of such sum by the Secretary of 

the Treasury to the Willmore Engineering Company; 
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(4) That a Board of Arbitrators was named pursuant to Private Law 
495, 83rd Congress, 2nd Session, and said Board has certified an award 

to the Secretary of Treasury in favor of the Willmore Engineering Company 
in the amount of $375,577.37, and 

(5) That the Secretary of the Treasury, pursuant to Private Law 501, 
83rd Congress, 2nd Session, has paid out of the money in the Treasury 
the sum of $375,577.37 representing the award made by the Board of Ar¬ 
bitrators to compensate the Willmore Engineering Company, and that said 
sum, has with leave of this court, been deposited in the Registry of this 
court. 

And it appearing to the court, pursuant to Rule 54 (b), Federal Rules 
of Civil Procedure, that there is no just reason for delay in determining 
who are the members of the Willmore Engineering Company for whose re¬ 
lief Private Laws No. 495 and 501, 83rd Congress, 2nd Session were en¬ 
acted, the court concludes as a matter of law that Willard J. Luff, John W. 
Slacks and Morris F. Luff are said members of the Willmore Engineering 
Company, and it is, therefore, by the court this 29th day of August, 1955. 

ORDERED That the motion of plaintiffs for partial summary judgment 
be and it hereby is granted, and that judgment be and it hereby is entered 
herein declaring that Willard J. Luff, John W. Slacks and Morris F. Luff 
are the members of the Willmore Engineering Company for whose relief 
Private Laws No. 495 and 501, 83rd Congress, 2nd Session were enacted. 

/s/ 

Burnita Shelton Matthews 
JUDGE 

****** 
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373 [Filed Aug. 31, 1955] 

ORDER FOR PAYMENT OF FUNDS FROM REGISTRY OF COURT 
Upon consideration of plaintiffs* motion for an order directing pay¬ 
ment of the arbitration costs payable by Willmore Engineering Company to 
the members of the Board of Arbitrators, and of the opposition thereto, and 
of argument of counsel in open court, and it appearing that there has been 
deposited in the registry of this court, in compliance with the order of this 
court dated May 19, 1955, the sum of Three Hundred Seventy-five Thousand 
Five Hundred Seventy-seven Dollars and Thirty-seven Cents ($375,577.37), 
representing the amount of the award to said Willmore Engineering Company 
made by said Board of Arbitrators pursuant to Private Laws Nos. 495 and 
501, 83rd Congress, 2d Session; and it further appearing from the award, 
a copy whereof is on file in this action, that said Board of Arbitrators, in 
compliance with said Private Laws, has fixed the costs arising in the arbi¬ 
tration payable to them in the amount of $29, 500.00, and assessed the same 
equally between the Government and the award of the Willmore Engineering 
Company; and it further appearing to the Court that the amount of $14,750.00, 
representing one-half of said arbitration costs, is due and owing by said 
Willmore Engineering Company to the three members of said Board of Ar¬ 
bitrators, namely, Gerald Ryan, Delos G. Smith, and Eugene D. Hegarty, 
in the respective amounts hereinafter set forth; and in consideration thereof, 
it is, by the Court, this 31st day of August, 1955, 

ADJUDGED, ORDERED, and DECREED, That the Clerk of this Court 
be and he is hereby authorized and directed to withdraw and disburse forth¬ 
with upon the entry of this order said sum of $14,750.00 from the afore¬ 
mentioned funds in the registry of the Court by drawing appropriate checks 
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payable to the order of said three members of said Board of Arbitrators in 
the respective amounts as fixed in said award, namely: To Gerald Ryan, 
the amount of $5,125.00; to Delos G. Smith, the amount of $4,875.00; and 
to Eugene D. Hegarty, the amount of $4,750.00; and said Clerk is further 
directed to deliver to said payees the aforementioned checks in payment and 
satisfaction of said Willmore Engineering Company*s one-half of the afore¬ 
said arbitration costs. 

/ / Joseph C. McGarraghy 
/s/ Judge 
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377 [ Filed Sept. 21, 1955] 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Willard J. Luff, et al., 

Plaintiffs, 

vs. Civil Action No. 557-55 

Morris F. Luff, et al. 

Defendants, 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of September, 1955, that Morris 
F. Luff and Ruth K. Luff, defendants herein, hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 29th day of August, 1955 in favor of plaintiffs 
against said defendants, granting partial summary judgment, and from the 
judgment of this Court entered on the 31st day of August, 1955, directing 
payment of arbitrators T fees from funds in the registry of the Court. 

Richard L. Merrick 
Attorney for 
Defendants- Appellants 

(CERTIFICATE OF SERVICE) 


378 [ Filed September 30, 1955] 

STATEMENT OF POINTS ON APPEAL 
The points to be presented by appellants (defendants) on the appeal 
herein are: 

The Court Erred; 

1. hi granting plaintiffs 1 motion for partial summary judgment. 

2. In finding that the facts "appear herein without substantial con¬ 
troversy" when the answer denies all material facts alleged in the 
Complaint. 

3. hi denying, in effect, the right of these defendants to produce evi¬ 
dence in open court to prove the untruth of the groundless charges of 
fraud made against them in the complaint. 
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4. In holding in effect that a partnership can be established by ju¬ 
dicial judgment against the wishes of the parties involved. 

5. hi finding as a fact that the United States is indebted to the partner¬ 
ship consisting of Willard J. Luff, John W. Slacks and Morris F. Luff. 

6. In not holding that the partnership consisting of Willard J. Luff, 

John W. Slacks and Morris F. Luff, known as Willmore Engineering 
Company, became finally dissolved in 1945; that both Willard J. Luff 
and John W. Slacks abandoned and gave up all interest and rights they 
ever had to all assets of said partnership in 1945 and 1949, respec¬ 
tively, and that such partnership ceased to exist and never was revived. 

7. In not holding that the statute of limitations is a bar to the action 
of the plaintiffs for an interest in any asset of Willmore Engineering 
Company. 

8. hi not holding that any claim by plaintiffs to any interest in assets 
of Willmore Engineering Company is barred by laches. 

9. In not holding that plaintiffs are not entitled to enforce any claim 
or right to any assets of Willmore Engineering Company because of the 
statute of frauds. 

10. In not holding that plaintiffs, by revoking the authority of Eugene 
D. Hegarty to act as an arbitrator, rendered the board of arbitrators 
involved in this proceeding illegally constituted and its proceedings 
and award null and void. 

11. In holding in effect that the charges of fraud and misrepresenta¬ 
tion made in the complaint, all of which are denied in the answer, have 
been established, when no testimony was taken and no evidence was 
produced to substantiate such charges. 

12. In concluding as a matter of law that Willard J. Luff, John W. 
Slacks and Morris F. Luff are the members of the Willmore Engi¬ 
neering Company for whose relief Private Laws 495 and 501, 83rd 
Congress, 2d Session, were enacted. 

13. In entering judgment declaring that Willard J. Luff, John W. 

Slacks and Morris F. Luff are the members of the Willmore Engineer¬ 
ing Company for whose relief said private laws were enacted. 
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14. In denying defendants T motion for summary judgment of dismissal. 

15. In directing payment of the fees or commissions of the arbitra¬ 
tors from funds in the registry of the Court. 

RICHARD L. MERRICK, 

1624 Eye St., N. W., 

Washington 6, D. C., 

Attorney for Defendants - Appellants. 

(CERTIFICATE OF SERVICE) 


[ Filed Sept. 30, 1955] 

DESIGNATION OF RECORD 

The defendants (appellants) designate the following to be included in 
the record on appeal herein: 

From the Clerk's file in this action: 

(1) The complaint, filed February 7, 1955, and attached copy of re¬ 
port of Board of Arbitrators dated January 13, 1955, and attachments 
thereto, consisting in all of 25 pages. 

(2) Motion for injunction pendente lite filed February 12, 1955. 

(3) Affidavit of Morris F. Luff in opposition to motion for injunction 
pendente lite filed February 23, 1955. 

(4) Answer of defendant, George M. Humphrey, Secretary of the 
Treasury, filed February 24, 1955. 

(5) Reply of Defendant, George M. Humphrey, to Plaintiffs' motion 
for Preliminary Injunction filed February 25, 1955. 

(6) Joint and Several Answer of Defendants, Morris F. Luff and Ruth 
K. Luff, Filed February 28, 1955. 

(7) Motion for Partial Summary Judgment, filed by Plaintiffs April 
20, 1955, and (1) affidavit of Willard J. Luff in Support of Motion 
for Partial Summary Judgment; (2) Copy of Agreement of May 17, 

1944, Haarman Steel Co. and Willmore Engineering Co.; (3) Copy 
of Complaint for Accounting and Appointment of Receiver in C. A. 
28597 filed April 19, 1945, and papers filed therewith consisting of 
affidavit of M. F. Luff dated September 18, 1945, and copy of praecipe 
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dismissing case, filed September 19, 1945; (4) Affidavit of R. Sidney 
Johnson and J. Richard Earle dated April 19, 1955; (5) Copy of Let¬ 
ter dated August 4, 1954, to Eugene D. Hegarty from R. Sidney John¬ 
son and J. Richard Earle; (6) Copy of Letter dated August 25, 1954, 
to Eugene D. Hegarty from R. Sidney Johnson; (7) Copy of Letter 
dated December 28, 1954, to Eugene D. Hegarty from R. Sidney 
Johnson; (8) Pages 1 and 11 of Complaint filed in United States 
Court of Claims December 5, 1949, in Case No. 49,392; and (9) 

Affidavit of Willard J. Luff dated April 18, 1955, all of which are 
annexed to Complaint as Exhibits. 

(8) Plaintiffs 1 reply to Answer and Counterclaim for Interpleader of 
Defendant, George M. Humphrey, filed March 3, 1955. 

(9) Reply of Defendants Morris F. Luff and Ruth K. Luff, to Answer 
and Counterclaim for Interpleader of Defendant, George M. Humphrey, 
filed April 26, 1955. 

(10) Order of Court Granting Counterclaim for Interpleader, filed 
April 27, 1955. 

(11) Order to Deposit Funds in Registry of Court, filed May 19, 1955. 

(12) Order Dismissing Complaint as to Defendant, George M. Humphrey, 
Secretary of the Treasury, filed May 19, 1955. 

(13) Verified Memorandum of Points and Authorities in Opposition to 
Motion for Summary Judgment Sworn to by Morris F. Luff May 25, 

1955, filed May 26, 1955. 

(14) Affidavit of Morris F. Luff dated May 25, 1955, In Opposition 
to Motion of Plaintiffs for Partial Summary Judgment filed May 26, 

1955, and copy of Agreement of June 19, 1954, Thereto Attached. 

(15) Motion by Defendants for Summary Judgment of Dismissal filed 
June 9, 1955. 

(16) Affidavit of Lawrence B. Slater dated June 6, 1955, Filed June 
9, 1955, in Support of Motion by Defendants for Summary Judgment 
of Dismissal. 

(17) Affidavit of Gerald Ryan, Delos G. Smith and Eugene D. Hegarty 
dated June 24, 1955, filed June 24, 1955, by Plaintiffs. 
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(18) Motion for Payment of Funds from Registry of Court Filed 
by Plaintiffs August 5, 1955. 

(19) Motion for leave to Amend Answer filed August 30, 1955, and 
Copy of Proposed Amendment Thereto Attached. 

(20) Order Denying Defendants’ Motion for Summary Judgment of 
Dismissal, dated August 29, 1955. 

(21) Order Granting Partial Summary Judgment, dated August 29, 1955. 

(22) Order for Payment of Funds from Registry of Court Dated August 
31, 1955. 

(23) Transcript of Part of Proceedings of June 1, 1955, Containing 
Remarks of Court. 

(24) Notice of Appeal filed September 21, 1955. 

(25) Statement of Points on Appeal. 

382 (26) Complaint in Civil Action No. 1702-51, filed April 25, 1951. 

(27) Answer of Defendants Willard J. Luff and Morris F. Luff and 
Counterclaim, filed October 22, 1951. 

(28) Motion to Dismiss Counterclaim filed December 14, 1951. 

(29) Amended Answer and Counterclaim, filed January 11, 1952, and 
Exhibit A Attached Thereto. 

(30) Motion to Dismiss Amended Counterclaim. 

(31) Order Dismissing Counterclaim filed March 12, 1952. 

(32) Motion to Set Aside Order of Dismissal or in the Alternative to 
Reinstate Complaint filed December 17, 1952. 

(33) Order Reinstating Complaint as to Defendants Willard J. Luff 
and Morris F. Luff filed January 19, 1953. 

(34) Verdict and Judgment filed March 10, 1953. 

From the Clerk’s file in Civil Action No. 5139-54, Morris F. Luff 
and Ruth K. Luff, plaintiffs, v. Gerald Ryan and Delos G. Smith, defen¬ 
dants: 

(35) Complaint for Declaratory Judgment, hi junction, etc., filed De¬ 
cember 3, 1954, and Exhibits A, B, C and D Attached Thereto. 

* Nos. (26) through (34) are From the Clerk’s file in Civil Action No. 1702- 
51, United States v. Willard J. Luff, et al., etc.: 
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(36) Motion to Dismiss Complaint, filed December 16, 1954. 

(37) Motion to Discharge Defendants as Arbitrators, Filed Decem¬ 
ber 31, 1954. 

(38) Affidavit in Support of Motion to Discharge Arbitrators Filed 
December 31, 1954. 

(39) Letter of Judge R. B. Keech to Richard L. Merrick and Hon¬ 
orable Leo A. Rover dated January 6, 1955. 

(40) Memorandum of Judge R. B. Keech filed January 12, 1955. 

(41) Order Denying Oral Motion to Add Additional Parties Filed 
January 22, 1955. 

(42) Motion for Leave to Amend Complaint Generally filed January 
22, 1955. 

(43) Proposed Amended Complaint to Set Aside Arbitrators' Award, 
etc., filed January 22, 1955. 

(44) Order Denying Motion for Leave to Amend Complaint Generally, 
filed February 10, 1955. 

(45) This Designation. 

RICHARD L. MERRICK 
Attorney for Defendants - Appellants 

383 (CERTIFICATE OF SERVICE) 

384 [Filed Oct. 5, 1955] 

PLAINTIFFS' DESIGNATION OF RECORD ON APPEAL 
The plaintiffs (appellees) designate the following to be included in the 
record on appeal herein: 

1(a). Senate Report No. 1458, 83rd Congress, 2d Session, filed Feb¬ 
ruary 7, 1955, as an exhibit to Complaint. 

7(a). In lieu of pages 1 and 11 of Petition in Court of Claims desig¬ 
nated by the defendants (appellants) in item 8 of paragraph 7 of their desig¬ 
nation, plaintiffs (appellees) designate the entire record of Court of Claims 
Case No. 49392, filed August 29, 1955, constituting an exhibit to Motion 
for Partial Summary Judgment. 
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7(b). Points and authorities in support of Motion for Partial Sum¬ 
mary Judgment, filed April 20, 1955, as verified by the affidavit of Wil¬ 
lard J. Luff dated April 18, 1955, (filed April 20, 1955). 

18(a). Notice of Settlement of Claim and certification No. 2261165, 
dated May 16, 1955, Filed May 17, 1955. 

18(b). Pages 1, 2, 3, and 16, of House Document No. 184, 84th 
Congress, 1st Session, attached to Motion for Payment of Funds From 
Registry of Court, filed August 5, 1955. 

19(a). Plaintiffs opposition to motion for leave to amend Answer, 
filed September 8, 1955. 

From Civil Action No. 1702-51: 

34(a). Opinion and judgment of Judge Ben Moore, dated March 10, 
1953, at back of transcript of proceedings, pages numbered 1 thru 8 inclu¬ 
sive. 

R. Sidney Johnson 
J. Richard Earle 

Attorneys for Plaintiffs - Appellees. 

Copy hereof mailed to Richard L. Merrick, Esquire, 

1624 Eye Street, N.W., Washington 6, D. C., this 
4th day of October, 1955. 

/s/ 

R. Sidney Johnson 


[Filed Oct. 19, 1955] 

ORDER 

The Clerk is hereby authorized and directed to include as part of the 
record on appeal in this action such parts of the court files in Civil Action 
No. 1702-51 entitled United States vs. Luff, et al, and Civil Action No. 
5139-54 entitled Luff, et al, vs. Ryan, et al, as are designated by coun¬ 
sel for appellants (defendants) and appellees (plaintiffs), respectively, in 
their designations of record. 

By the Court: 

/s/ Burnita Shelton Matthews 
Judge 
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386 [Filed Oct. 25, 1955] 

ORDER 

The Clerk of the Court is hereby ordered to prepare and transmit 
to the United States Court of Appeals for the District of Columbia Cir¬ 
cuit the originals of such portions of the records in this case, and in 
Civil Action No. 1702-51 and in Civil Action No. 5139-54, as may be 
designated by the defendants (appellants) and the plaintiffs (appellees) 
for use on appeal. 


By the Court 

(s) Burnita Shelton Matthews 
Judge 


We consent: 

R. Sidney Johnson 

J. Richard Earle 

Attorneys for Plaintiffs (Appellees) 


October 25, 1955. 
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387 [Filed April 25, 1951] 

THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 

Plaintiff, 
v. 

WILLARD J. LUFF, MORRIS F. LUFF, 
and JOHN W. SLACKS, individually and 
as co-partners doing business as 
WILLMORE ENGINEERING COMPANY, 

931 Union Trust Building, 

15th and H Streets, N. W., 

Washington, D. C. 

Defendants 

COMPLAINT 

Plaintiff for its complaint against defendants, and each of them, 
and for a first cause of action, alleges as follows: 

1. This is a civil action brought by the United States of America, 
as plaintiff, against the defendants, and each of them, under and by vir¬ 
tue of the provisions of Section 19 of the Contract Settlement Act of 1944, 
as amended, 58 Stat. 670 (41 U. S. C. 119) and this Court has jurisdiction 
thereof by virtue of the provisions of Section 19 of said Act. 

2. On information and belief, defendants Willard J. Luff, Morris 
F. Luff, and John W. Slacks are, and at all times hereinafter mentioned, 
were partners doing business as WiUmore Engineering Company, with 
its principal place of business in the Union Trust Building, 15th and H 
Streets, N. W., in the City of Washington, District of Columbia. 

3. The United States, acting through its Maritime Commission, 
on or about September 30, 1943, entered into contracts with the Norwood 
Engineering Company, designated as Nos. MCc-203020 and MCc-23451 
and Purchase Order PD-M-C 44026288 for the production and manufac- 

388 ture of certain electric unit winches; that thereafter certain work was 
performed by the defendant under said contracts, as subcontractors. 


Civil Action 
No. 1702-51 
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4. On or about April 6, 1944, plaintiff, through its Maritime 
Commission terminated and cancelled its prime contracts with Norwood. 

5. On April 7, 1944, plaintiff, through its Maritime Commission, 
entered into a new and successor prime contract with the Haarman Steel 
Company for the continuance of the aforesaid winch production project; 
designated as contracts Nos. MCc-27026, MCc-27027 and MCc-27033; 
that thereunder certain work was performed by the defendants under 
said contracts pursuant to a subcontract between the prime contractor 
and subcontractor dated May 17, 1944. 

6. Upon completion of the contracts, all sums due the Haarman 
Steel Company were paid to Haarman Steel Company by the plaintiff. 
Haarman Steel Company paid aU sums due the defendants under its sub¬ 
contract and received a general release from the defendants. 

7. Subsequent to such completion and payment, the defendants 
prepared, and/or caused to be prepared, made and presented a claim 
under the aforesaid agreements to and upon the Maritime Commission of 
the United States for approval and payment of money for their alleged costs 
resulting therefrom, pursuant to the provisions of Section 17 of the Con¬ 
tract Settlement Act of 1944, which claim has been denied and rejected. 
Similar claims have been filed against the Maritime Commission of the 
United States, under the terms of the First War Powers Act and Execu¬ 
tive Order 9001 and under Public Law 657, 79th Congress, which claims 
are still pending. 

8. The defendants in violation of the provisions of Section 19 of the 

389 Contract Settlement Act of 1944, as amended, (41 U. S. C. 119) as 

hereinafter more fuUy appears: 

(a) made or caused to be made, presented or caused to be presented 
to an officer, agent or employee of the United States Maritime 
Commission, an agency of the United States of America, claims, 
bills or invoices, receipts, vouchers, statements, accounts, 
certificates, affidavits and/or depositions, knowing the same 
to be false, fraudulent or fictitious, and knowing the same to 
contain or be based on false, fraudulent or fictitious statements 
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or entries; covered up and concealed material facts; used or 
engaged in fraudulent tricks, schemes, and devices for the 
purpose of securing and obtaining and aiding to secure and ob¬ 
tain for themselves, benefits, payment, compensation, allow¬ 
ance, loan, advance or emolument from the United States 
Maritime Commission in connection with the termination, can¬ 
cellation, settlement and payment, performance, and procure¬ 
ment of the said contracts with the said agency of the United 
States of America; 

(b) entered into an agreement, combination and conspiracy to com¬ 
mit the acts and violations enumerated and set forth in para¬ 
graph (a) hereof. 

9. The said, false, fraudulent or fictitious claims, bills or invoices, 
receipts, vouchers, statements, accounts, certificates, affidavits and/or 
depositions made, filed, submitted and presented by the defendants to the 
Maritime Commission of the United States and/or its officers, agent or 
employees, contained and included false statements, entries and repre¬ 
sentations and concealments of material facts which defendants knew to 

be false, fraudulent and/or fictitious. 

10. By reason of the premises the defendants, and each of them, 
wrongfully sought to secure and obtain approval and payment by the Mari¬ 
time Commission, an agency of the United States of America, of claims 
each in the amount of $142, 524. 34. 

AS AND FOR A SECOND CAUSE OF ACTION PLAINTIFF ALLEGES AS 
FOLLOWS: 

11. This second cause of action brought by the United States of 
America as plaintiff, is authorized by the provisions of Section 3490- 
3492 and 5438 of the Revised Statutes; (31 U.S. C. 231, 233) popularly 
known as the False Claims Act, of which this Court has jurisdiction by 

reason of the provisions of Section 3491 of the Revised Statutes, 

31 U. S. C. 232, as amended. 
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12. The defendants are not in the military or naval forces of the 
United States or in the militia called into or actually employed in the 
services of the United States. 

13. Plaintiff reiterates and realleges all the allegations contained 
in paragraphs 2, 3, 4, 5, 6 and 7 as if more fully set forth. 

14. The defendants in violation of the provisions of Section 5438 
of the Revised Statutes as hereinafter more fully appears: 

(a) made or caused to be made and presented or caused to be pre¬ 
sented for payment and approval by the Maritime Commission 
of the United States, knowing such claims to be false, fictitious 
and fraudulent, 

(b) made, used or caused to be nade or used false bills, receipts 
and vouchers for the purpose of obtaining or aiding to obtain 
the payment of such claims against the Maritime Commission 
of the United States, 

(c) entered into an agreement, combination or conspiracy to com¬ 
mit the acts and violations enumerated and set forth in para¬ 
graphs (a) and (b). 

15. Each and every claim hereinbefore set forth was false, fraudu¬ 
lent or fictitious and each and every item making up each claim was false, 
fraudulent or fictitious. 

16. By reason of the premises each and every one of the defendants 
became and is liable to the United States as follows: 

Pursuant to the provisions of the Contract Settlement Act of 1944, 
as amended: 

(a) In an amount equal to twenty-five per centum of the amount de¬ 
fendants wrongfully sought to secure and obtain from the United 
States but not actually received by them; 

(b) In an amount equal to any benefit, payment, compensation, al¬ 
lowance, loan, advance and emolument received by defendants 
as a result of the aforementioned false, fraudulent or fictitious 
acts or transactions; 
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391 (c) $2, 000 for each false, fraudulent or fictitious act commited 

by defendants in violation of applicable law and statute enum¬ 
erated and set forth in paragraph 1 herein; 

(d) Double the amount of any damage which the United States has 
sustained by reason of the commission of such acts and viola¬ 
tion of the statutes applicable herein. 

Pursuant to the provisions of the False Claims Statute: 

(a) The sum of $2, 000 for each and every such false, fictitious 
claim; 

(b) $2,000 for each and every false bill, invoice or item; 

(c) $2, 000 for each of the other acts and transactions done or 
committed by defendant which constitute violations of said 
statute and double the amount of damages which the United 
States has sustained by reason of the doing or committing of 
such acts. 

WHEREFORE, plaintiff demands Judgment against each and every 
defendant herein in the amount of damages and forfeitures imposed by law 
as provided in the aforesaid applicable statutes, together with interest 
and cost of this action. 


GEORGE MORRIS FAY, 
United States Attorney. 


/s/ ROSS O’DONOGHUE 

Assistant United States Attorney. 
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392 [ Filed October 22, 1951] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America, 

Plaintiff, 


vs. 

Willard J. Luff, Morris F. Luff, 
and John W. Slacks, individually, 
and as co-partners doing business 
as Wilimore Engineering Company, 

Defendants. 


) 

) 

) 

) Civil Action No. 1702-51 
) 

) 

) 

) 

) 


ANSWER OF DEFENDANTS 
WILLARD J. LUFF AND 
MORRIS F. LUFF AND 
COUNTERCLAIM 


New -comes the defendants, Willard J. Luff and Morris F. Luff, by 
their attorney of record, and for Answer to the Complaint herein filed 
against them say as follows: 

FIRST DEFENSE 

Said Complaint fails to set forth sufficient facts upon which relief 
may be granted. 

SECOND DEFENSE 

Further answering said Complaint the defendants say: 

1. They admit the allegations of paragraph 1 of said Complaint. 

2. They admit the allegations of paragraph 2 of said Complaint. 

3. They admit the allegations of paragraph 3 of said Complaint. 

4. They admit the allegations of paragraph 4 of said Complaint. 

5. They admit the allegations of paragraph 5 of said Complaint. 

6. Answering paragraph 6 of said Complaint, they admit that they 
did execute and deliver to the Haarman Steel Company a general release 
of all claims which they had against said company, but aver that said 
release did net release or otherwise affect lawful claims which they then 



had, and now have, against the plaintiff, for work done and service 
performed by them for the plaintiff, which said claims are legally valid 
and enforceable against the plaintiff, as will hereinafter appear. 

7. Answering paragraph 7 of said Complaint, these defendants *** 
♦ * * * * 

400 Wherefore, having fully answered said Complaint, these defendants 
pray that the same may be dismissed, and that they Court award to the 
defendants judgment against the plaintiff in said total amount of 
$204,933. 63, with interest on the sum of $33,785.27 from April 6, 1944, 
and on the sum of $121,948.36 from August 22, 1945, besides their costs 
and expenses herein. 

R. Sidney Johnson 
Attorney for defendants 

Willard J. Luff and Morris 
F. Luff. 

Union Trust Building 
Washington 5, D. C. 
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403 [ Filed January 11, 1952] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States of America, ) 

Plaintiff, } 

vs. ) Civil Action No. 1702-51 

Willard J. Luff, v 

Morris F„ Luff, l 

JohnW. Slacks, individually v 

and as co-partners d/b/a l 

Wilmore Engineering Company, j 

Defendants. ) 

AMENDED ANSWER AND COUNTERCLAIM 


1. thru 16. The defendants refer to, adopt and re-allege by this 
reference, the allegations of paragraphs 1 thru 16 of their original answer 
filed herein, as provided by Rule 10 (c) Rule of Civil Procedure. 

COUNTERCLAIM 

17. Heretofore, to wit, on or about September 30, 1943, the 
defendants became subcontractors of the Norwood Engineering Company 
(hereinafter called Norwood) which held prime contracts Nos. MCc-20320 
and MCc-23451, and Purchase Order Pd-MC-44-26288, with the United 
States Maritime Commission (hereinafter called the Commission) for the 
production and manufacture of certain electric unit winches urgently 
required by the plaintiff for use on vessels of the United States in the 
prosecution of the war with Germany and Japan. The work performed by 
the defendants under subcontract consisted of engineering services, in 
which matters the plaintiffs were specially skilled and experienced 
technicians. 

18. Norwood entered upon the attempted performance of its said 
prime contracts, and from September 30, 1943, and continuously until the 
month of February, 1944, the defendants fully performed the work and 
services required of them by said subcontract, and rendered to Norwood, 
and to the plaintiff, valuable engineering services in the furtherance of 
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said prime contracts. In the month of February, 1944, through causes 
beyond the control of the defendants, and without fault or neglect of the 
404 defendants, internal conflict, confusion, and inefficiency within the 

Norwood organization and within the organization of the Commission itself, 
so seriously interfered with the production and manufacture of said 
winches that further effective performance by the defendants became 
impossible, of which fact the defendants notified the Commission, and 
advised it that for the reasons above-stated the defendants were unable 
to proceed with the fulfillment of their obligations under subcontract with 
Norwood. 

19. Thereupon, at the special instance and request of the plaintiff, 
acting by and through the Commission, and to assist the Commission in 
its investigation of the status of the Norwood contracts, and production 
thereunder, and to protect and safeguard the interest of this Commission 
and of the plaintiff, the defendants undertook and agreed with the Com¬ 
mission to continue, for the benefit of the Commission, the performance 
of the service theretofor required by their contract with Norwood, and, 
pursuant to said agreement the defendants, did from February, 1944, to 
April 7, 1944, continue to render on behalf of the Commission said 
engineering services, and did continue to maintain their offices, organiza¬ 
tion, and personnel theretofore employed by them under the Norwood 
together with extended and additional operation and management services, 
and did incur great losses and expenses in and about the same. 

20. On April 16, 1944, because of the failure of performance by 
Norwood, the Commission terminated and cancelled its prime contracts 
with Norwood aforesaid, whereby and by reason whereof the defendants 
became and were entitled to be compensated by said Commission and by 
the plaintiff for losses incurred under the Norwood prime contracts, and 
their subcontracts aforesaid. 

21. Upon the failure of the Norwood contracts as aforesaid, it 
became and was necessary for the plaintiff to re-organize the war project 
theretofore undertaken by Norwood and to secure a successor prime 
contractor to carry on the production of the aforesaid winches, whereupon 


405 the Commission induced the defendants to join with the successor prime 
contractor as the managing and operating engineers under said successor 
prime contract, and the defendants did thereupon continue, pending the 
negotiation of said successor prime contract to render to the Commission 
and to the plaintiff extensive and valuable engineering and management 
services in the re-organization of the said winch production project, the 
correction and improvement of machinery, tools, materials and facilities 
assembled under the Norwood contracts for the use of the successor prime 
contractor, and did prepare to join with the successor prime contractor, 
under their agreement with the Commission aforesaid, and for said 
purposes, and in anticipation of their increased responsibilities to the 
Commission in connection with the proposed successor prime contract, 
did maintain and enlarge their own organization and facilities, and did 
associate with themselves and their organization additional specially 
skilled and experienced engineers and technicians whose services were 
essential in carrying out the enlarge responsibilities undertaken by them 
at the request of the Commission aforesaid and did render themselves 
liable and obligated to the payment of wages, salaries and fees to divers 
persons employed by them in the prosecution of said work, and did incur 
other great costs and expenses in connection therewith. 

22. On April 7, 1944, the plaintiff, acting by and through the 
Commission, entered into a new and successor prime contract with the 
Haarman Steel Company (hereinafter called Haarman) for the continuance 
of said winch production project, being contracts Nos. MCc-27026, 
MCc-27027, and MCc-27033, and on May 17, 1944, the defendants entered 
into an agreement with Haarman, whereby the defendants undertook and 
assumed the direction and management of said winch production project, 
relieving said prime contractor of the operating responsibilities in 
connection therewith, and undertook direct responsibility to the Commission 
for the successful completion thereof; and concurrently with Haarman, in 
the performance of their contracts, did fully perform and carry out their 
agreement with the Commission, and rendered extensive engineering, 

406 management and operating services, and diligently and aggressively 
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prosecuted the manufacture, production and delivery of said urgently 
needed winches from April 7, 1944, until the latter part of March and 
early part of April, 1945, when it became evident that due to delays and 
excessive costs brought about by difficulties experienced in using Norwood 
Materials and facilities, failure to be granted allocations of critical 
materials as scheduled, and changes in the vessel program requirements, 
all beyond the control of the defendants, Haarman was in serious financial 
condition, was unable to further finance the prosecution of said winch 
production project, and was in default of monthly payments due the defend¬ 
ants by which the defendants were to be provided with their necessary 
operating expenses. Thereafter, following a series of conferences with 
officers of the Commission, the Commission agreed, on April 19, 1945, 
to adjust the prices under its contract with Haarman to provide compensa¬ 
tion for the costs of performance by Haarman to date, and the estimated 
cost of completion of the winch production program by Haarman, and the 
defendants, and to reimburse Haarman for all its costs, including pay¬ 
ment to subcontractors of Haarman for the entire winch program, but 
exclusive of the services and costsof the defendants* as to which the 
Commission committed itself independently of the Haarman contract, 
and agreed to adjust and pay to the defendants upon the completion of said 
project. The defendants proceeded to render said services, and did faith¬ 
fully and diligently prosecute said winch production project to the success¬ 
ful conclusion and completion thereof on August 22, 1945, thereby incurr¬ 
ing and sustaining great losses and expenses to themselves, as will 
hereinafter appear, and for which they have not at any time been paid. 

23. On August 8, 1946, Public Law No. 657, 79th Congress, other¬ 
wise commonly known as the Lucas Act, became effective. Said Lucas 
Act provided as follows: 

"That where work, supplies or services have been 
furnished between September 16, 1940 and August 14, 

1945 under contract or subcontract, for any department 
or agency of the government which prior to the latter 
date was authorized to enter into contracts and amendments 
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or modifications of contracts under Section 201 of the 
First War Powers Act, 1941 (50 U. S.C. Supp. TV, 
app. sec. 611), such departments and agencies are 
hereby authorized, in accordance with the regulations 
to be prescribed by the President within sixty days 
after date of approval of this Act, to consider, adjust, 
and settle equitable claims of contractors, including 
subcontractors and materialmen performing work or 
furnishing supplies or services to the contractor or 
another subcontractor, for losses (not including diminu¬ 
tion of anticipated profits) incurred between September 
16, 1940 and August 14, 1945, without fault or negligence 
on their part in the performance of such contracts or 
subcontracts. Settlement of such claims shall be made 
or approved in each case by the head of the department 
or agency concerned or by a central authority therein 
designated by such head." * * * 

"Sec. 3. — Claims for losses shall not be con¬ 
sidered unless filed with the department or agency 
concerned within six months after the date of approval 
of this Act, and shall be limited to losses with respect 
to which a written requester relief was filed with such 
a department or agency on or before August 14, 1945, 
but a previous settlement under the First War Powers 
Act, 1941, or the Contract Settlement Act of 1944, 
shall not operate to preclude further relief otherwise 
allowable under this Act." * * * 

"Sec. 6. — Whenever any claimant under this 
Act is dissatisfied with the action of a department or 
agency of the Government in either granting or denying 
his claim, such claimant shall have the right within 
six months to file a petition with any Federal District 
Court of competent jurisdiction, asking determination 
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by the Court of the equities involved in such claim; and 
upon the filing of such a petition the Court, sitting as a 
court of equity, shall have jurisdiction to determine 
the amount, if any, to which such claimant and petitioner 
may be equitable entitled (not exceeding the amount 
which migtt have been allowed by the department or 
agency concerned under the terms of this Act.) and to 
enter an order directing such department or agency to 
settle said claim in accordance with the finding of the 
Court; and thereafter either party may appeal from the 
decision of the court as in other equity cases. " 

24. Prior to August 14, 1945, to wit, on May 15, 1945, the 
defendants had filed with the Commission a written request for relief with 
respect to losses sustained by them as subcontractors under Norwood and 
Haarman, and as direct contractors with the Commission as aforesaid, a 
copy of said written request for relief being annexed hereto, marked 
"Exhibit A. " and thereby qualified their claims for consideration under 
the provisions of said Lucas Act. 

25. The defendants aver that the total costs of the defendants as 
subcontractors under the Norwood contracts were $53,758. 90, and that 

408 their total losses under said contracts, as shown by an audit conducted by 
the Commission of the defendants' books, were $33,785. 27, for which 
amount the defendants have a just and lawful counterclaim against the 
plaintiff. 

26. The defendants aver that the total costs of the defendants under 
the Haarman contracts, and the Commission contracts, were $257, 524.34, 
and that their total losses in this connection were $108,739.07, for which 
amount the defendants also have a just and lawful counterclaim against the 
plaintiff. 

27. The aforesaid losses were sustained by the defendants through 
no fault or neglect on their part, and consist of the excess of costs of 
services rendered over monies received from the Commission, arising in 
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the following manner, to wit: 

(a) Interference and lack of cooperation on the part of Norwood 
engineering Company in transferring materials which resulted in 
forcing the Commission to seize the materials through the requisition 
procedure and caused a costly delay in the transfer of materials 
necessary to begin production. 

(b) Scheduled delivery on hot rolled steel under CMP alloca¬ 
tions for Norwood was not maintained and the earliest delivery 
possible was August and September 1944 in lieu of the original 
schedule of May and June, resulting in the necessity for purchasing 
steel from warehouse stocks at higher prices. 

(c) High cost of continuing procurement from Norwoods 
original subcontractors and suppliers until more satisfactory and 
economical sources could be located. 

(d) Excessive cost of handling original Norwood inventory and 
correcting extensive defects, may of which defects could only be 
found upon final assembly. 

(e) Changes and modifications in design required by the 
Commission. 

(f) Shifting of production operations to meet the changes in 
requirements of AP2, AVI and AP5 ship construction programs. 

(g) Continuous shortage and unbalance of electrical equipment 
which the Commission was obligated to furnish, making it impossible 
to proceed with economical and efficient production operations and 
delaying performance of the contracts. 

(h) Cost of cancellation of 21 shipsets of AP5 winches (six 
shipsets June 1944 and 15 shipsets August 1944) in connection with 
which a large portion of materials have to be purchased and substan¬ 
tial work performed. 

28. On October 2, 1946, the Director of the Procurement Contract 
Adjustment Committee of the plaintiff, the officer authorized to pass upon 
said claims, reported to the Commission, ruling out the defendants’ 
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claims under Norwood contracts as beyond the purview of his review, and 
recommending payment to the defendants of the sum of $75,000.00 only 
of their losses under the Haarman contracts. The defendants requested 
reconsideration by the Commission itself of the amounts disallowed, and 
the matter was referred to a Special Committee of said Commission which, 
without passing upon the merits of said claims, reported to the Commission 
that the claims should more appropriately be filed under the said Lucas Act. 

29. Thereafter, and within six months from the date of approval of 
the Lucas Act, as therein provided, to wit, on February 5, 1947, the 
defendants filed formal claim against the Commission for said losses. 

Said formal claim was, by said Commission, referredto the Committee on 
on Claims of said Commission, together with other claims made by the 
defendants under the provisions of the First War Powers Act of 1941, and 
the War Contracts Settlement Act of 1944. 

30. On March 16, 1948, the said Committee on Claims filed its 
findings wherein it recommended to the Commission that no decision be 
made with respect to the aforesaid claims under the Lucas Act and under 
the First War Powers Act of 1941. No decision upon said claims has ever 
since been made by the Commission have unreasonably and vexatiously 
delayed and postponed their said decision, and prevented the defendants, 

410 for more than three years before the filing of the plaintiffs action herein 
and for almost four years since the findings and recommendations of said 
Committee on Claims was filed, from following the procedure and pursuing 
their remedies under the Lucas Act, with the intention and for the purpose 
of compelling said claims to be forfeited, or that the defendants will 
become exhausted and discouraged to the point where they will abandon 
said claims. The defendants are advised that they have the right to appeal 
to the Court for relief and correction of the injustice of the conditions 
imposed upon them by the plaintiff and said Commission, and that as a 
matter of equity and justice they ought to be allowed to have their said 
claims adjudicated without further delay. 

31. These defendants aver that, by reason of the foregoing, they 
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have a just and lawful counterclaim against the plaintiff in the total sum 
of $142, 524.34, for losses recoverable by them under the terms of said 
Lucas Act, of which said amount the sum of $75,000. 00 previously allowed 
to them by said Commission remains due and unpaid. 

Wherefore, the premises considered, the defendants respectfully 
prays: 

1. That this Honorable Court may, upon the final hearing of this 
cause, pass a decree declaring that the unreasonable delay and postpone¬ 
ment by the plaintiff a a decision of the claims of the defendants under the 
Lucas Act has the effect of a denial of said claims, entitling the defendants 
to pursue their remedies under said Act, and an order directing the United 
States Maritime Commission to settle said claims in accordance with the 
finding of this Court. 

2. That the defendants may have judgment against the plaintiff upon 
their aforesaid counterclaim in the sum of $142, 524.34, with interest 
thereon as provided by law. 

3. And for such other and further relief as the Court finds to be 
411 just and proper. 

R. Sidney Johnson 
Attorney for Defendants 
Willard J. Luff and 
Morris F. Luff, and 
Wilmore Engineering Co. 


(Certificate of Service) 


481 [Filed Dec. 3, 1954] 
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CA 5139-34 


COMPLAINT FOR DECLARATORY JUDGMENT, INJUNCTION, ETC. 

1. Jurisdiction is based on diversity of citizenship, the amount in 
controversy, which exceeds $3,000.00, exclusive of interest and costs, 
and the Declaratory Judgment Act of June 25, 1948 (62 Stat. 964), as 
amended by the Act of May 24, 1949 (63 Stat. 105; 28 U. S. C. 2201 and 
2202 ). 

2. Plaintiffs, Morris F. Luff and Ruth K. Luff, are now and have 
been since the month of October, 1949, copartners known as Willmore En¬ 
gineering Company. 

3. Defendants Gerald Ryan and Delos G. Smith are sued herein in¬ 
dividually and as assumed members of a board of arbitrators appointed 
under the provisions of Private Law No. 495, 83rd Congress, approved 
June 30, 1954, as amended by Private Law No. 501, 83rd Congress, ap¬ 
proved July 6, 1954, as hereinafter more fully shown. 

4. By Private Law No. 495, as amended by Private Law No. 501, 
Congress provided as follows: 
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"That the Secretary of Commerce and Willmore Engineering 
Company each shall appoint an arbitrator, and they together shall 
appoint a third arbitrator, these three to serve as a Board of Arbi¬ 
trators who shall, after having heard the evidence, determine and 
certify to the Secretary of the Treasury any amount which in their judg¬ 
ment would be required to satisfy any obligations of the United States 
to the Willmore Engineering Company for services and expenses in 
connection with its contract and the breach of it, if any, with the 
United States for production of winches for transport vessels neces¬ 
sary to the prosecution of World War n, pursuant to special emergency 
authorizations and commitments under war powers, for which it is 
alleged the United States has failed to provide adequate payment. To 
the extent not inconsistent with this Act, the provisions of Title 9 of 
the United States Code shall be applicable to proceedings under this 
Act. Any cost arising in the arbitration of these claims shall be fixed 
by the arbitrators and assessed equally between the Government and 
the claimants.” 

"Sec. 2. The Secretary of the Treasury is authorized and di¬ 
rected to pay, out of any money in the Treasury not otherwise appropri¬ 
ated, to the Willmore Engineering Company a sum equal to the amount 
certified to him under the first section of this Act. The payment of 
such sum shall be in full settlement of all claims of the said Will¬ 
more Engineering Company against the United States for compensation 
for such services and expenses; Provided, That no part of the amount 
appropriated in this Act in excess of 10 per centum thereof shall be 
paid or delivered to or received by any agent or attorney on account 
of services rendered in connection with this claim, and the same shall 
be unlawful, any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty of a mis¬ 
demeanor and upon conviction thereof shall be fined in any sum not 
exceeding $1,000." 

5. On June 19, 1954, in anticipation of the enactment of said Private 
Law No. 495, plaintiff Morris F. Luff, Willard J. Luff and Ruth K. Luff 
entered into an agreement providing that 
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,r WE, THE UNDERSIGNED, for the purpose of finally resolving, 
settling, and liquidating all our rights, interests and obligations in 
the partnership known as WILLMORE ENGINEERING COMPANY of 
Washington, D. C., hereby mutually agree to arbitration, and we 
hereby irrevocably appoint, delegate, authorize and empower EUGENE 
D. HEGARTY of Annandale, Virginia, as our arbitrator to hear, in¬ 
vestigate, and arbitrate a final determination for all and each of us in 
our names and places on all matters concerning our former and pres¬ 
ent relationships pertaining to WILLMORE ENGINEERING COMPANY, 
and as the arbitrator for WILLMORE ENGINEERING COMPANY on 
the Board of Arbitrators to be created under a pending bill in Congress, 
H. R. 7258, in the event it is enacted and becomes law. TT 
6. Acting as arbitrator for plaintiff Morris F. Luff, Willard J. Luff 
and Ruth K. Luff, said Eugene D. Hegarty, on July 31, 1954, made prelim¬ 
inary findings as follows: 

”1. That Willmore Engineering Company began early in 1943, as an 
informal Partnership at Will between Willard and Morris Luff. The 
capital was contributed by Morris Luff. 

”2. That in April 1944 John Slacks became a special Partner for con¬ 
sultative work by informal agreement, and in the same manner his 
entire relationship to the Partnership was terminated in February 1948, 

i 

after full cash settlement for his services. 

M 3. That in November 1949 Willard Luff abandoned his interest in 
Willmore Engineering Co., ceased to exert any effort for or on be¬ 
half of the Partnership and devoted his full time to other employment, 
after receiving full compensation for his expenses and two-thirds of 
the withdrawals; as against Morris Luff’s receipt of all his expenses 
and a sum approximately half the amount of Willard’s withdrawals, 
but not his contributions of money. 

”4. That Morris Luff as sole remaining Partner conducted the affairs 
of the Firm from and after November 1949. ” 

Thereafter, acting as arbitrator as aforesaid, the said Eugene D. 
Hegarty made further written findings, a copy of which is hereto annexed 
as a part hereof, marked Exhibit A. 
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7. Pursuant to said Private Law No. 495, the Secretary of Commerce 
of the United States appointed defendant Delos G. Smith as a member of the 
Board of Arbitrators established by said Private Law, and said defendant 
Delos G. Smith and said Eugene D. Hegarty, acting as arbitrator named 

by Willmore Engineering Company under said agreement of June 19, 1955, 
purported to appoint defendant Gerald Ryan as the third member and chair¬ 
man of said Board of Arbitrators. 

8. By a communication in writing, dated July 28, 1954, addressed 
to Willmore Engineering Company, Washington, D. C., and delivered to 
plaintiff Morris F. Luff, the members of said purported Board of Arbitra¬ 
tors stated: 

tT We desire to inform you that pursuant to Private Law 495 of 
the 83d Congress, approved June 30, 1954, as amended by Private Law 
501, approved July 6, 1954, for the relief of the Willmore Engineering 
Company, the Board of Arbitrators has been appointed and organized 
and Gerald Ryan has been appointed as the third Arbitrator. 

M The address of the Board of Arbitrators will be Room 7860, 
Department of Commerce Building. 

’’The Board will communicate with you at such time as may be 
desirable. ” 

9. On August 27, 1954 plaintiff Morris F. Luff wrote a letter to 
said purported Board of Arbitrators, a copy of which is hereto an¬ 
nexed as a part hereof, marked Exhibit B. 

10. On September 1, 1954, said purported Board of Arbitrators 
adopted certain so-called rules for the government of its proceedings, of 
which paragraph 12 thereof provides: 

’’All decisions of the Board shall be by majority vote. The 
award may also be made by majority vote. ” 

11. On September 2, 1954, plaintiff Morris F. Luff again wrote a 
letter to said purported Board of Arbitrators, a copy of which is hereto 
annexed as a part hereof, marked Exhibit C. 

12. On September 11, 1954, plaintiff Morris F. Luff wrote a letter 
to defendant Gerald Ryan, a copy of which is hereto annexed as a part 
hereof, marked Exhibit D. 
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13. On October 11 and 13, 1954, plaintiff Morris F. Luff met per¬ 
sonally with the members of said purported Board of Arbitrators and de¬ 
manded that said purported Board confirm and recognize the said agreement 
of June 19, 1954, and the findings of said Eugene D. Hegarty, dated August 
18, 1954, as a condition precedent to any functioning of said Board of Ar¬ 
bitrators as such for the purpose of considering the making of an award to 
said Willmore Engineering Company, but the defendants herein, acting as 
a majority of said Board, refused so to do and declined to recognize the said 1 
agreement of June 19, 1954, or the findings of said Eugene D. Hegarty for 
any purpose whatever. On November 10 and 13, 1954, at meetings of said 
purported Board, the said agreement of June 19, 1954, appointing said Eu¬ 
gene D. Hegarty as an arbitrator, as aforesaid, was presented to said pur¬ 
ported Board of Arbitrators, and on November 17, 1954, plaintiffs, by 
counsel, demanded that said defendants Gerald Ryan and Delos G. Smith 
act in conformity with said agreement of June 19, 1954, as a basis for the 
authority of defendant Gerald Ryan and Eugene D. Hegarty to act in 
the capacity of arbitrators on said Board, but the defendants, acting as a 
majority of said Board of Arbitrators, refused to confirm, adopt, concur 
in, or recognize the said agreement of June 19, 1954, or the findings of said 
Eugene D. Hegarty, and announced that said purported Board of Arbitrators 
would make no finding as to who constitutes the Willmore Engineering Company 
mentioned and referred to in said Private Laws Nos. 495 and 501, but if any 
award should be made, the said purported Board of Arbitrators merely would 
certify to the Secretary of the Treasury that it had made an award to the Will¬ 
more Engineering Company, and the amount thereof, and let the Secretary 
of the Treasury determine to whom such award should be paid. 

Said defendants, acting as a majority of said purported Board of Ar¬ 
bitrators, further declined to include in any award, as an element thereof, 
any sum for the damages sustained by the Willmore Engineering Company 
because of the bringing by the United States of an unfounded civil fraud 
action against the principals of said Willmore Engineering Company, the 
same being Civil Action No. 1702-51 in this Court, or any sum for interest 
on unpaid amounts due and owing to Willmore Engineering Company by the 
United States. 
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WHEREFORE, PLAINTIFFS PRAY: 

1. That this Court determine and declare the validity of the agree¬ 
ment of June 19, 1954, between Morris F. Luff, Willard J. Luff, and Ruth 
K. Luff, and the findings made by said Eugene D. Hegarty, acting as ar¬ 
bitrator thereunder. 

2. Or, in the alternative, that, in view of the refusal of the defendants 
Gerald Ryan and Delos G. Smith to recognize the validity of the agreement 
of June 19, 1954, and the findings of said Eugene D. Hegarty thereunder, 

this Court declare that the said purported Board of Arbitrators is 
illegally constituted and is without authority to act. 

3. That this Court construe and interpret the language of said private 
laws Nos. 495 and 501, and particularly whether damages and interest con¬ 
stitute proper elements of the award of the Board of Arbitrators provided 
for in said private laws. 

4. That defendants Gerald Ryan and Delos G. Smith, defendants 
herein, be restrained and enjoined from further proceedings as members 
of said purported Board of Arbitrators until final hearing herein. 

5. For such other, further or different relief as to the Court may 
be deemed just and proper or the nature of the case may require. 

MORRIS F. LUFF 
RUTH K. LUFF 

RICHARD L. MERRICK 
1624 Eye St., N. W., 

Washington 6, D. C., 

Attorney for Plaintiffs 


147 


DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn according to law on oath 
deposes and says that he has read the foregoing complaint by him sub¬ 
scribed and knows the contents thereof, and that he verily believes the 
same to be true. 


MORRIS F. LUFF 

Subscribed and sworn to before me this 3rd day of December, 1954. 

/■/ 

Notary Public, D. C. 
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FINDINGS OF THE ARBITRATOR 

In the Matter of Arbitration 
between 

Willard J. Luff, Morris F. Luff and 
John W. Slacks in regard to their 
respective participations in 
WILLMORE ENGINEERING COMPANY 

Background. 

The Willmore Engineering Company has had pending a claim against 
the United States Government running back to 1943. This claim has been 
the subject of a Private Bill recently enacted. (P. L. 495 as amended by 
P. L. 501 - 83rd Congress). Under the Private Bill enacted by the Congress 
the amount of the claim is made the subject of arbitration. 

Willmore Engineering Company is a partnership; over the intervening 
years changes as to the relations of the partners have occurred. The ori¬ 
ginal participants in Willmore Engineering Company agreed to submit the 
questions as between themselves to arbitration and to designate an arbitra¬ 
tor to serve on the Board of Arbitration called for by the Private Bill. 

On June 19, 1954 in anticipation of the passage of the Private Bill, a 
meeting was held between Willard J. Luff and Morris F. Luff, the two orig¬ 
inal parties in Willmore Engineering Company. Willard J. Luff recommended 
that Eugene D. Hegarty be named as the arbitrator both to pass upon the 
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issues as between the participants in Willmore Engineering Company and 
to serve on the Board of Arbitration to be set up in the event the Private 
Bill was enacted. Morris F. Luff agreed; and Willard J. Luff stated he 
would undertake to get approval of John W. Slacks, should that be advis¬ 
able. 

This Arbitrator was present at the meeting upon invitation of Willard 
J. Luff and agreed to serve as requested. An Agreement was thereupon 
promptly drawn by the parties; a copy of the Agreement is attached hereto 
marked Appendix A. The Agreement was signed by Willard J. Luff and Mor¬ 
ris F. Luff as participants in Willmore Engineering Company and by Eugene 
D. Hegarty accepting appointment as Arbitrator in the presence of witness 
Lawrence B. Slater, administrative assistant to Congressman Frank 
Small, Jr., who had originally introduced the Private Bill in the Congress. 
Subsequent to the meeting on June 19, 1954 Willard J. Luff contacted John 
W. Slacks, who signed the Agreement with one Charles J. Casper as Wit¬ 
ness. 

Oral instructions were given to this writer to begin his duties at once, 
setting forth the possible imminency of another Arbitration by reason of the 
Bill before the Congress. 

This Arbitrator may have been chosen for a variety of reasons, but 
the principal motives of the appointing group clearly are as follows: The 
friendship existing between Willard and Morris Luff and this writer; the 
fact that this writer has had numerous conferences with each of them and 
with both of them over a period from early 1952 to this date; the fact that 
this writer is an engineer and therefore had many things in common with 
the above Willard and Morris Luff; the fact that this writer has had num¬ 
erous conversations with them as it pertains to the Willmore Engineering 
Company, a Partnership which they founded. 

Pursuant to the appointment this writer discussed with both Willard 
and Morris Luff details of affairs of the Firm, and pursuant to such dis¬ 
cussions obtained records of certain proceedings before the U. S. Court 
of Claims, the U. S. District Court, the Congress; all of such being pub- 
488 lie records; and also certain other records identified as the McGinley Re¬ 
ports and the Willard Luff reports. 


149 


488 


Pursuant to the above appointment this Arbitrator checked with the 
Department of Commerce and was advised that the Department had selec¬ 
ted Delos Smith as its Arbitrator. This Arbitrator met with Arbitrator 
Smith and agreed upon Gerald Ryan, as the third Arbitrator. As of this 
date the Board of Arbitration has been assigned quarters in the Department 
of Commerce and the Board is familiarizing itself with the legislative his¬ 
tory of the Private Bill under which it is constituted and stands ready to 
receive the claims of Willmore Engineering Company. 

The Partnership of Willmore Engineering Company 

The Private Bill pursuant to which the Board of Arbitration referred 
to above has been constituted was enacted only after prolonged and detailed 
hearings before the appropriate House Committee in which the records of 
Willmore Engineering Company were freely spread before the Committee. 
Testimony was given by Willard J. Luff and Morris F. Luff, and a special 
audit of the entire books of Willmore Engineering Company made by McGin- 
ley and McGinley, certified public accountants, made at the suggestion of 
the House Committee, was prepared and submitted to the Committee. With 
the aid of both Willard J. Luff and Morris F. Luff this Arbitrator became 
iamiliar with the records and evidence before the House Committee and 
with its report. 

On July 31, 1954 this Arbitrator met with Willard J. Luff and Morris 
F. Luff to consider their relationships to Willmore Engineering Company. 

By registered letters dated August 7, 1954 to both Luffs and to John W. 
Slacks, this Arbitrator called upon each to submit any claims, data, records 
or evidence to support any claims as partners each may have in Willmore 
Engineering Company. 

Since the Board of Arbitration, duly constituted under the Private Bill 
stands ready to proceed, it is important that all the facts be established 
concerning the participation of each of the partners in Willmore Engineering 
Company. However, the parties have shown a reluctance to agree fully on 
this aspect of the problem. 
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At the meeting on July 31, 1954 Willard J. Luff and Morris F. Luff 
orally stated their respective positions and reviewed matters which were 
largely reflected in the records before the House Committee and trans- 
scripts of civil fraud trial, to which this Arbitrator was referred by both 
parties. Also present were Ruth Luff, wife of Morris F. Luff and Mr. 

C. W. Donaldson, both of whom made statements, concerning the problems, 
statements which were uncontested by either Willard J. Luff or Morris F. 
Luff; however, such statements have been given no weight by this Arbi¬ 
trator. The certified auditors 1 report on Willmore Engineering Company 
was furnished to this Arbitrator; otherwise this Arbitrator has relied 
upon the company’s records as disclosed in the records of the House Com¬ 
mittee. 

This Arbitrator has attempted to hear all parties as fully as the par¬ 
ties have evidenced a desire or willingness to be heard and this Arbitrator 
has investigated the former and present relationships of the parties to 
Willmore Engineering Company in order to arbitrate as between them pur¬ 
suant to the terms of the Agreement of his appointment. This Arbitrator 
is satisfied, as a result, that he has adequate data before him to make a 
just and equitable award. 

By reason of the study of the aforesaid records, and the personal 
and/or "judicial” knowledge of this writer the following conclusions and 
findings are: 

It is herein established and therefore I find that the Willmore Engi¬ 
neering Company is a fictitious name used by Willard and Morris Luff 
(brothers) and was adopted by them in 1943, at the time they entered into 
an informal Partnership or a Partnership at Will. There are no written 
evidences of the Firm agreement. 

The Partnership was begun in 1943 during the War II period and it 
was to render certain engineering services. Certain capital contributions 
made by Morris Luff in 1943. 

About April 1, 1944 one John Slacks associated himself with the 
brothers-partners and performed certain services for the Firm, and was 
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paid for such services out of Firm funds. It is further established that Mr. 

489 Slacks advanced to the Firm $500, and this sum was repaid to him within 
a reasonable time, out of Firm monies. Mr. Slacks had associated himself 
with the firm with the consent of both brothers-partners. It is found that Mr. 
Slacks continued his association with the Firm to May 15, 1948. 

It is clearly evident that Mr. Slacks was promised a Bonus or "Piece" 
of the business during the period 1944-1945. Through dates 1946 to Febru¬ 
ary 1948 any evidences to that end are just as clearly lacking. 

It is established that during the critical period for the Firm dated 
from 1946 through and to October 1 1949, funds for the continuance of 
the enterprise were badly needed. Payments from the Government by 
reason of production of War II material had not been paid in full, and a 
difficult negotiation with the Government to effect such payments was in 
continuous progress. 

It is clearly evident that the brothers-partners used their own funds 
and credit to maintain the position of the Firm. It is certain that Notes were 
signed, the proceeds of which were used by the Firm. It is certain that the 
signers of the notes were Willard and Morris Luff, and that John Slacks did 
NOT sign any notes for the Firm. 

It is clearly evident that certain contracts were signed through that 
same period, the effect of which was to bind the Firm to pay over certain 
monies; and that the signers were Willard and Morris Luff, and NOT John 
Slacks. 

It is known that one of the brothers-partners lost his home in a fore¬ 
closure proceedings, the result of Firm indebtedness. 

It is established that during the entire time of the association of Mr. 
Slacks with the Firm that he enjoyed sound financial status. And that he 
was President of the Leitz Camera Company of New York, and was active 
in its affairs during this same period. 

It is just as clearly established that neither of the brothers called upon, 
or expected John Slacks to pay in any new monies, assume Firm debts, 
sign Firm notes and other obligations. 
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It is known that during the periods from 1949 to this time that Mr. 
Slacks did not participate in the supplications to the Congress for Relief 
from the wrongful withholding of payments by reason of Firm activity; 
and that the said supplications continued throughout three Sessions of the 
Congress, and that they were expensive in the matter of time and particu¬ 
larly money. It is established that during this same period, 1949 to this 
date, obligations were incurred and that John Slacks was in no manner a 
participant, nor became indebted either expressly or by implication, for 
the said debts and advances. 

The costs of the McGinley reports, being a necessary instrument 
in proper presentation of the justifications to the Congress, were assumed by 
Morris F. Luff; and that Mr. Slacks was not therein obligated, or interested. 

It is further found as a strong circumstance of interest, that although 
Morris Luff had advanced approximately $3700 in 1943 he has never with¬ 
drawn such advance, nor has he demanded such repayment; and by contrast 
John Slacks after his advance of $500 in 1944, and after the said Morris 
Luff made a larger contribution, made demand for the return and was paid 
the said sum by the Firm. This notwithstanding the critical conditions of 
the Firm finances. 

No criticism is herein intended, and such would be wholly improper, 
since the circumstances of the return of the Slacks fund were wholly upon 
a friendly basis and in good taste. It is eminently clear that both the 
brothers-partners hold Mr. Slacks in high regard and this fact is made a 
part of this Arbitration. 

It is further found as a circumstance that Mr. Slacks moved to Tucson, 
Arizona, and thereat has continuously conducted his own endeavors, and 
without any responsibility to the said Willmore Firm. 

It is further found that during the term of his association with the Firm 
that he never, and in no instance was asked to or did request to, sign a 
Partnership Income Tax Return. There was no obligation upon him to do 
so, and he made no demand to do so. 

This circumstance affects this Arbitrator very strongly, since Mr. 
Slacks was a trained auditor. He was a C.P. A. or its equivalent, and he 


491 


153 

was formerly employed by the Government in a high level capacity; to the 
end that he had superior business acumen and intelligence. Normal or 
common business affairs demand attention to the annual Income Tax Re¬ 
turn, and this man could be no exception. 

Certainly Mr. Slacks, so well versed in Administration, Corporate 
management, an auditor and man of substance would have submitted in 
writing a memorandum or at least a simple file evidencing his interest 
in a serious undertaking. 

This Arbitrator therefor herein concludes and FINDS that John Slacks 
had a special interest indeed in the Willmore Firm, but not as a Partner; 
but rather as a Bonus associate. And this Finding is firmly based upon 
the fact that he did not enter into the association for TT Better or for Worse” 
as a general partner must do; but rather chose to eliminate himself from 
the vagararies of partnership enterprise and the heartaches that attend it 
when adversity sets into the entity. It is reiterated that he was not bound 
to, and that this association with the Members was in good taste. 

It is therefore concluded that Willard and Morris Luff were the sole 
Partners in the Willmore Engineering Company, and that they were general 
partners, for better or for worse in consequence of their original binding 
together in 1943. 

What were the dates of their Membership? 

From the inception of this informal Partnership at Will in 1943 to and 
until a date fixed as October 1, 1949 the Members state and the evidences are 
definitely clear that the brothers — partners were general partners. 

About October 1, 1949 another major change in the oral arrangements 
between the Luffs in regard to Willmore Engineering Company took place. 
Willard J. Luff took employment out of Washington, the home of Willmore, 
and since October, 1949 he has been employed in Pennsylvania solely for 
his own, personal account. He withdrew from any active work of the part¬ 
nership, prosecuting the claim against the Maritime Commission; he ex¬ 
pressed grave doubt as to any success in establishing the claim; and 
he served notice on Morris F. Luff that he did not want to be personally 
liable for any additional expenses to be incurred by Willmore in the 
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prosecution of the claims of Willmore including any rent for office space 
or any expenses in connection with the further prosecution of the com¬ 
pany’s claims. He did, however, appear at his own expense as a witness 
for the company at hearings before the House Committee considering the 
Private Bill. And he also personally appointed R. Sidney Johnson as at¬ 
torney to defend him in a suit charging civil fraud in the prosecution of the 
491 Willmore claim, a suit which resulted in a directed verdict for the Luffs 
who were defendants. 

In the period since October, 1949 all activity of Willmore Engineer¬ 
ing Company was carried on by Morris F. Luff. He aggressively prosecuted 
the company’s claims. He was instrumental in having Private Bills intro¬ 
duced in three separate sessions of the Congress and he was largely respon¬ 
sible for the preparation of the case for the company. Willard J. Luff ac¬ 
quiesced in this activity by Morris F. Luff although unwilling personally to 
assist in carrying the financial burden of the company; and Willard J. Luff 
participated with Morris F. Luff to the extent of appearing as a witness be¬ 
fore the House Committee Hearings for Willmore Engineering Company. 

A formal meeting with the parties to the Arbitration Agreement was 
called by this Arbitrator on August 11, 1954 for the purpose of delivering 
to them a communication from the Board of Arbitration. At the meeting 
Morris F. Luff and Willard J. Luff appeared. Mr. Willard J. Luff ap¬ 
peared with R. Sidney Johnson and J. Richard Earle whom he identified 
as his counsel. Mr. Johnson and Mr. Earle stated they also appeared as 
attorneys for John W. Slacks but they refused to show any power of attor¬ 
ney or other evidence of authority to represent Mr. Slacks. Consequently 
the communication from the Board of Arbitration was not delivered at that 
time. 

Morris F. Luff supplied to me properly authenticated data which I 
had previously requested of the purported partners orally and by regis¬ 
tered letters dated 7 August 1954. Morris F. Luff made reasonable ef¬ 
forts to resolve all pending questions. 

Willard J. Luff refused to supply any information then or to this date. 
He was accompanied by two lawyers who refused to discuss Willmore’s 
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affairs except on a hypothetical basis. I supplied a copy of my preliminary 
findings to both parties who have made no objection and have advanced no 
sound reason for their modification or revision. There now appears to be 
no dispute about the facts as I have stated them. Morris F. Luff has indi¬ 
cated in the meetings of July 31st and August 11th his desire to make gen¬ 
erous provision for the services of Willard J. Luff rendered when he was 
an active partner. All such proposals have been summarily rejected by 
Willard J. Luff without comment. 

I find clear and convincing evidence that Willard J. Luff in October, 
1949 announced his withdrawal from all activity, responsibility, and lia¬ 
bility for anything Morris F. Luff might thereafter do in connection with 
Willmore Engineering Company, and positively stated his belief in the fu¬ 
tility of further efforts to collect the claim against the Government; that 
Willard J. Luff gave his then partner, Morris F. Luff no alternative but 
to continue the affairs of Willmore alone. The absence, silence and inaction 
of Willard J. Luff except to defend himself against the personal jeopardy of 
the civil fraud charges is proof that he himself had decided that this inter¬ 
est in Willmore had permanently lapsed. 

Since the important matter of arbitrating the claims of Willmore En- 
r , gingering Company against the U. S. Government must proceed without de¬ 
lay, these findings will be final, as the basis for an account stated, to be 
presented at an appropriate date if necessary. 

Respectfully submitted, 

Eugene D. Hegarty, Arbitrator 
****** 
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495 MOTION TO DISMISS 

Come now the defendants by their attorney, the United States Attor¬ 
ney, and move this Honorable Court for an order dismissing the complaint 
herein for the following reasons: 

1. This Court lacks jurisdiction over the subject matter of the com¬ 
plaint because the amount in issue is not in excess of $3,000. 

2. This Court lacks jurisdiction over the subject matter of the com¬ 
plaint because there has been a failure on the part of the plaintiffs to ex¬ 
haust administrative remedies. 

3. This Court lacks jurisdiction over the subject matter of the com¬ 
plaint because this is an unconsented suit against the United States. 

4. There has been a failure to join an indispensable party. 

5. The complaint fails to state a claim upon which relief can be 
granted. 


LEO A. ROVER 
United States Attorney 

OLIVER GASCH 

Assistant United States Attorney 

FRANK H. STRICKLER 
Assistant United States Attorney 

496 JOSEPH M. F. RYAN, JR. 

Assistant United States Attorney 

(CERTIFICATE OF SERVICE) 


* 
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C. A. No. 5139-54 


AFFIDAVIT IN SUPPORT OF MOTION 
TO DISCHARGE ARBITRATORS 

DISTRICT OF COLUMBIA, ss: 

Morris F. Luff, being first duly sworn according to law on oath de¬ 
poses and says that he is one of the plaintiffs in this case and also is one 
of the principals in Willmore Engineering Company, a partnership, for 
whose relief Private Laws No. 495 and No. 501, 83rd Congress, were 
enacted; that he believes that the defendants herein, Gerald Ryan and 
Delos G. Smith, are disqualified to act as arbitrators under said private 
laws, and should be discharged, for the following reasons: 

1. The defendants herein have refused to recognize for any purpose 
the agreement of June 19, 1954, appointing Eugene D. Hegarty as a mem¬ 
ber of the board of arbitrators established by said Private Laws Nos. 495 
and 501, and by so doing, said defendants have rendered their own positions 
as members of said board unlawful. 

2. Affiant is informed and believes and therefore alleges that after 
hearings had been suspended by said arbitrators, the defendants herein, 
called before them and consulted with R. Sidney Johnson, an attorney for 
Willard J. Luff and John W. Slacks, who claim to be members of said part¬ 
nership, in the absence of plaintiffs and their attorney, and discussed with 
said R. Sidney Johnson matters pertaining to the controversy they were 
assuming to arbitrate and the award they contemplated making. 

3. Affiant is further informed and believes and therefore alleges 
that on or about December 3, 1954, after hearings had been suspended, 

499 said defendants Gerald Ryan and Delos G. Smith, purporting to act as ar¬ 
bitrators under said private laws, called before them and consulted with Har¬ 
ry Shriver, an attorney employed by the United States Department of Com¬ 
merce, concerning the controversy before them as arbitrators and about the 
award they contemplated making, in the absence of plaintiffs and their at¬ 
torney. 

4. Affiant is further informed and believes and therefore alleges that 
after the hearings before defendants, and purporting to act as arbitrators, 
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as aforesaid, had been suspended, said arbitrators sought and obtained 
advice and assistance concerning the controversy before them from said 
R. Sidney Johnson and said Harry Shriver, in the absence of and without 
notice to either plaintiffs or their attorney. 

5. Affiant is further informed and believes and therefore alleges that 
defendants, purporting to act as arbitrators, as aforesaid, sought and ob¬ 
tained, by their own investigations, evidence and information relating to the 
subject-matter of the arbitration, not presented to them during any hearing 
conducted by them as arbitrators, said evidence and information having 
been obtained in the absence and without the knowledge of plaintiffs and 
their attorney. Said defendants admitted at a hearing held by them that 
they had examined all records of the Maritime Commission and the Depart¬ 
ment of Commerce relating to Willmore Engineering Company and its rela¬ 
tions with Norwood Engineering Company and Haarman Steel Company, as 
well as documents relating to enactment of the said private laws, out of the 
presence of any of the parties to the arbitration case before them and their 
attorneys, said documents having to do with the subject-matter of the ar¬ 
bitration before them. 

6. Affiant is informed and believes that defendant Delos G. Smith 
has consulted with the office of the general counsel for the Department 

of Commerce on several occasions concerning the subject matter of the ar¬ 
bitration before him as an arbitrator under said private laws. 

7. Affiant is informed and believes and therefore alleges that said 
defendant, Delos G. Smith, in October, 1954, consulted with one Walter 
Lee, Legislative Assistant to Subcommittee No. 5 of the Committee on the 

500 Judiciary of the United States House of Representatives, concerning the 
subject-matter of the arbitration then before him as an arbitrator under 
said private laws. 

8. Affiant is informed and believes and therefore alleges that Wil¬ 
lard Luff, who claims to be a principal in Willmore Engineering Company, 
filed documents and presented a claim to defendants as arbitrators, as 
aforesaid, in the absence of plaintiffs and their attorney. 
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9. Plaintiff, Morris F. Luff, appeared before said defendants pur¬ 
porting to act as arbitrators, as aforesaid, about five times, in the ab¬ 
sence of any of the other parties or their attorneys to said arbitration 
proceeding, at the request of said arbitrators, although he, affiant, de¬ 
manded that the other parties and their attorney be present. 

10. Said arbitrators, purporting to act under said private laws, held 
a number of executive hearings at which they consulted with and obtained in 
formation from both attorneys for plaintiffs and the other parties to said ar 
bitration, in the absence of the opposing parties and their attorneys, said 
executive hearings having been held during the month of November 1954. 

MORRIS F. LUFF 

Subscribed and sworn to before me this 30th day of December, 1954. 

M 

Notary Public, D. C. 

My Commission Expires June 29, 1957. 

(SEAL) 


501 [ Filed Jan. 6, 1955] 

Richard L. Merrick, Esq., 
1624 Eye Street, N. W., 
Washington 6, D. C. 

Honorable Leo A. Rover, 
United States Attorney, 
United States Court House, 
Washington 1, D. C. 


C. A. No. 5139-54 
January 6, 1955 

In re: C.A. 5139-54 - Luff, et al. v. 
Ryan, et al. 


Gentlemen: 

Upon further consideration of the motion to dismiss the complaint 
in the above case and memoranda and argument of respective counsel, I 
have concluded the motion must be granted on the grounds: 
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(1) that the complaint fails to state a cause of action upon which re¬ 
lief can be granted; 

(2) that there has been a failure to name indispensable parties, name¬ 
ly, Willard Luff and John Slacks, alleged former partners in Willmore En¬ 
gineering Company; and 

(3) that judicial review is here sought prematurely. 

Plaintiffs in their complaint and argument conceded that pursuant to 
Private No. 495, as amended by Private No. 501, 83d Congress, Willmore 
Engineering Company selected Mr. Hegarty as arbitrator, the Secretary of 
Commerce selected Mr. Smith as arbitrator, and these two arbitrators 
named Mr. Ryan as the third arbitrator. Plaintiffs further conceded that 
Mr. Hegarty was accepted as arbitrator by the defendants, and that the 
defendants are honorable and competent men. The complaint, motion to 
dismiss, and argument of counsel for plaintiffs thereon, clearly show that 

plaintiffs’ real challenge of the proceedings before the board of ar¬ 
bitrators is the refusal of Messrs. Ryan and Smith to accept and affirm a 
unilateral finding of Mr. Hegarty as to who constitute Willmore, made pur¬ 
suant to an alleged private agreement between certain partners in Will¬ 
more Engineering Company and authorizing Mr. Hegarty to ’’arbitrate a 
final determination for all and each of ... [ them in their] names and 
places on all matters concerning . . . [ their] former and present rela¬ 
tionships pertaining to Willmore Engineering Company ...” 

This matter is not one for determination by the board of arbitrators 
under the terms of the Act creating it, which authorized the board to ’’de¬ 
termine and certify to the Secretary of the Treasury any amount which in 
their judgment would be required to satisfy any obligations of the United 
States to the Willmore Engineering Company for services and expenses 
in connection with its contract and the breach of it, if any, with the United 
States for production of winches for transport vessels necessary to the prose¬ 
cution of World War H . . . ” 

As to the allegations of the complaint that the board has acted wrong¬ 
fully in adopting majority rule and in refusing to consider damages and 
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interest as elements of the award, these rulings are subject to judicial re¬ 
view under 9 USC Sec. 10 after making of the award by the board. 

Counsel for defendants will prepare and submit promptly an appro¬ 
priate order. 

Very truly yours, 

Richmond B. Keech 
United States District Judge. 


503 [Filed Jan. 12, 1955] C.A. No. 5139-54 

MEMORANDUM 

This case is before the court on a motion to dismiss the complaint 
for declaratory judgment and injunction brought by the plaintiffs, Morris 
F. Luff and Ruth K Luff, who allege that they are now and have been 
since October, 1949, copartners trading as Willmore Engineering Com¬ 
pany. 

Under the provisions of Private Law 495, as amended by Private Law 
501, 83d Congress, the Congress authorized the Secretary of Commerce 
and Willmore Engineering Company each to appoint an arbitrator, who 
together should appoint a third arbitrator, TT these three to serve as a 
Board of Arbitrators who shall, after having heard the evidence, deter¬ 
mine and certify to the Secretary of the Treasury any amount which in their 
judgment would be required to satisfy any obligations of the United States 
to the Willmore Engineering Company for services and expenses in con¬ 
nection with its contract and the breach of it, if any, with the United States 
for production of winches for transfjort vessels necessary to the prosecu¬ 
tion of World War n, pursuant to special emergency authorizations and 
commitments under war powers, for which it is alleged the United States 

has failed to provide adequate payment. " 

504 The complaint shows that the Secretary of Commerce appointed de¬ 
fendant Delos G. Smith as arbitrator, the Willmore Engineering Company 
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appointed Eugene D. Hegarty as arbitrator, and these two appointed Gerald 
Ryan as the third member of the Board of Arbitrators. It is conceded by 
counsel for plaintiffs that the defendants accepted Mr. Ryan as a member 
of the Board, that some hearings were held, and that no award has yet 
been made by the Board. 

The complaint further alleges that on June 19, 1954, in anticipation 
of enactment of the legislation, Willard J. Luff and the plaintiffs, Morris 
F. Luff and Ruth K. Luff, entered into an agreement appointing Eugene 
D. Hegarty as their arbitrator to finally determine all matters concern¬ 
ing their former and present relationships pertaining to Willmore Engi- 
n eering Company, and as arbitrator for Willmore Engineering Company on 
the Board of Arbitrators to be created under the bill subsequently enacted 
as Private Law 495. 

The complaint further states: Pursuant to this agreement Mr. He¬ 
garty made certain findings as to the composition of Willmore Engineering 
Company, including a finding that Morris F. Luff, as sole remaining part¬ 
ner, has conducted the affairs of the firm since October, 1949. On Septem¬ 
ber 1, 1954, the Board of Arbitrators adopted a rule that all decisions of 
the Board should be by majority vote, and that the award might also be 
made by majority vote. On August 27, September 1 and 11, 1954, plain¬ 
tiff Morris F. Luff wrote to the Board of Arbitrators asking that the Board 
recognize and accept the finding of Mr. Hegarty as to who constituted Will¬ 
more Engineering Company. Subsequently, plaintiff Morris F. Luff, per¬ 
sonally and by counsel, on a number of occasions met with the Board of 

Arbitrators and "demanded" that the Board confirm and recognize 
the agreement of June 19, 1954, and the findings of Mr. Hegarty dated 
August 18, 1954, "as a condition precedent to any functioning of said Board 
of Arbitrators as such for the purpose of considering the making of an 
award to said Willmore Engineering Company," but the defendants Smith 
and Ryan, acting as a majority of the Board, refused to recognize for any 
purpose the agreement of June 19, 1954, or to adopt or confirm Mr. He¬ 
garty’s findings, announcing that the Board would make no finding as to 
who constituted Willmore Engineering Company, but if any award should 
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be made the Board would certify to the Secretary of the Treasury that it 
had made an award to the Company and the amount thereof, and let the 
Secretary of the Treasury determine to whom such award should be paid. 

The complaint further alleges that the defendants Smith and Ryan, 
as a majority of the Board, declined to include as an element of any 
award any sum for damages sustained by Willmore Engineering Company 
because of the bringing by the United States in this Court of Civil Action 
No. 1702-51, a civil fraud action against the partners in the Company, 
which plaintiffs allege was unfounded, or to include any sum for interest 
on unpaid amounts due the Company from the United States. 

Plaintiffs pray that the court declare the validity of the agreement of 
June 19, 1954, between the plaintiffs and Willard J. Luff and the findings 
of Eugene D. Hegarty, as arbitrator thereunder; or, in the alternative, 
that, because of the refusal of the defendants Smith and Ryan to recognize 
the validity of the agreement of June 19, 1954, and the findings of Mr. He¬ 
garty, the court declare the Board of Arbitrators illegally constituted and 
without authority to act; that the court construe and interpret the language 

of Private Laws 495 and 501, particularly as to whether damages and 
interest constitute proper elements of the award; and that defendants Ryan 
and Smith be restrained and enjoined from further proceedings as members 
of the Board of Arbitrators until final hearing of this action. 

During the argument of the motion to dismiss, it was conceded by 
plaintiffs 1 counsel that the three arbitrators were named pursuant to the 
provisions of the Act creating the Board, and that the defendants Smith and 
Ryan are men of integrity. The complaint, motion to dismiss, and argu¬ 
ment of counsel for plaintiffs thereon, clearly show that plaintiffs' real 
challenge of the proceedings before the board of arbitrators is the re¬ 
fusal of defendants Ryan and Smith to adopt and confirm the unilateral find¬ 
ing of Mr. Hegarty as to who constitute Willmore Engineering Company, 
made by him pursuant to the alleged private agreement between certain 
partners in Willmore that he should be final arbitrator of the relationships 
between them. 
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Under the Act creating it, the Board of Arbitrators was given no 
authority to adjudicate private rights between parties claiming to be the 
Willmore Engineering Company. Hence, the Board had no duty to recognize 
the alleged agreement of June 19, 1954, between the plaintiffs and Willard 
J. Luff; and the majority correctly held that the Boards only authority was 
to ascertain and certify to the Secretary of the Treasury any amount found 
to be due Willmore Engineering Company from the United States. 

Further, Civil Action No. 1702-51 in this Court named Willard J. 

Luff, Morris F. Luff, and John W. Slacks as copartners doing business as 
Willmore Engineering Company at the time of the contract with the Govern¬ 
ment out of which arose the claim to be arbitrated, as shown by the 
ruling of the court directing a verdict for defendants therein, included 
in Senate Report No. 1458, 83d Congress, 2d Session, on H. R. 7258, 
which was enacted as Private Law 495. 

As to the allegations that defendants adopted majority rule and, as a 
majority of the Board, have refused to consider damages sustained by 
Willmore Engineering Company as the result of Civil Action 1702-51 or 
interest as elements of the award, the present action is premature. Under 
the Act creating the Board the provisions of Title 9 of the United States Code, 
to the extent not inconsistent with the Act, are made applicable to the arbi¬ 
tration proceeding. Title 9 does not provide for judicial review of prelimi¬ 
nary rulings of an arbitration board prior to making of its award. The only 
provision of Title 9 for judicial review of the proceedings of an arbitration 
board is Sec. 10, which provides that the court may vacate an award on cer¬ 
tain grounds enumerated, including misconduct of the arbitrators in refus¬ 
ing to hear evidence pertinent and material to the controversy or any other 
misbehavior by which the rights of any party have been prejudiced, or the 
arbitrators’ exceeding their powers or imperfectly executing them. Hence, 
this court is without authority to review the validity of the rulings com¬ 
plained of prior to the making of the award by the Board of Arbitrators. 

Since it is conceded that the arbitrators were appointed pursuant 
to Public 495 and have endeavored to proceed with the arbitration, the 
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other sections of Title 9 providing for recourse to the court, cited by 
counsel for plaintiffs in his argument, are inapplicable. 

508 As a general rule, "administrative orders are not re viewable unless 
and until they impose an obligation, deny a right or fix some legal relation¬ 
ship as a consummation of the administrative process." C. & S. Air Lines 
v. Waterman Corp ., 333 U. S. 103, 112-113 (1948). "Where the intent of 
Congress is clear to require administrative determination, either to the 
exclusion of judicial action or in advance of it, a strong showing is re¬ 
quired, both of inadequacy of the prescribed procedure and of impending 
harm, to permit short-circuiting the administrative process. " Aircraft & 
Diesel Corp. v. Hirsch, 331 U.S. 752, 773-774 (1947). Once the right of 
an administrative agency to hold hearings is established, a litigant cannot 
enjoin them merely because he wishes to avoid future litigation or the hear¬ 
ings may be inconvenient or embarrassing. A llen v. Grand Central Air ¬ 
craft Co. , 347 U.S. 535, 540 (1954), and cases there cited. 

The Declaratory Judgment Act does not enlarge the jurisdiction of 
this court to permit judicial review of preliminary rulings before final action 
of an administrative body, since that Act does not confer jurisdiction over 
cases in which it did not exist before the Act. Hanes v. Pace , 92 U. S. App. 
D.C. 131, 203 F. 2d 225 (1953). 

For the foregoing reasons, the complaint does not state a cause of 
action upon which relief can be granted. 

The complaint, as it stands, fails to name indispensable parties, 
namely, Willard J. Luff and John W„ Slacks, shown by Senate Report 1458 
to have been partners in Willmore Engineering Company at the time Will- 
more’s claim against the Government arose, and the third member of the 

509 Arbitration Board, Eugene D. Hegarty, all of whom would be directly 
affected by any relief granted in this action. 

In view of the statement of plaintiffs’ counsel during the course of his 
argument on the motion to dismiss that he would amend to add any parties 
held by the court to be indispensable, the court will grant pla i nt iff s leave 
to add such parties defendant, but will grant the motion to dismiss the 
complaint on its merits. 
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(Signed) B. B. KEECH 
JUDGE 


January 12, 1955. 


510 [Filed Jan. 12, 1955] C.A. 5139-54 

ORDER 

Upon consideration of plaintiffs’ oral motion to add indispensable 
parties as parties defendant herein, and defendants’ motion to dismiss 
and argument of respective counsel thereon, it is, this 12th day of Janu¬ 
ary, 1955, 

ADJUDGED, ORDERED, and DECREED: 

1. That plaintiffs’ motion to add Willard J. Luff, John W. Slacks, 
and Eugene D. Hegarty as defendants herein be, and it hereby is, granted. 

2. That defendants’ motion to dismiss be and it hereby is granted 
for failure to state a cause of action upon which relief can be granted. 

(Signed) R. B. KEECH 
JUDGE 
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APPELLEES' STATEMENT OF QUESTION PRESENTED 

In the opinion of appellees, only one question is presented 
and that is, whether the appellants raised any genuine issue 
of any material fact in opposition to appellees’ motion for 
a partial summary judgment declaring that Willard J. 
Luff, John W. Slacks and Morris F. Luff are the members 
of the partnership Willmore Engineering Company for 
whose relief Private Laws 495 and 501, 83rd Congress, 2d 
Session, ’were enacted, when appellees adduced voluminous 
uncontroverted sworn statements and duly authenticated 
governmental, judicial, and congressional records, which, 
together with the pleadings and admissions on file, showed 
that said persons were and are the constituent partners 
of said company, that they were the persons who made 
the contract and performed the services and incurred the 
expenses in connection with the production of winches for 
transport vessels of the United States during World War 
II, mentioned in said Private Laws, and who prosecuted 
the company’s claim through the government agencies, 
the Court of Claims, and in the local District Court, and 
who proved the claim before the Committees of Congress 
’whose reports became the legislative basis for said Private 
Laws; and whether the District Court erred in granting 
said motion for partial summary judgment and entering its 
judgment of August 29, 1955. 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The appellees, plaintiffs below, on April 20, 1955, moved 
the Court for a partial summary judgment pursuant to 
Rule 56, Federal Rules of Civil Procedure, declaring that 
the Willmore Engineering Company, for whose relief Pri¬ 
vate Laws Nos. 495 and 501, 83rd Congress, 2d Session 
(hereinafter referred to as the Private Laws) were en¬ 
acted, is a partnership composed of the appellees, Willard 
J. Luff and John W. Slacks, and the appellant, Morris F. 
Luff. (R. 58, 59; App. 56). The Court entered its order 
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and judgment granting said partial summary judgment 
on August 29, 1955, specifying under Rule 56(d) certain 
facts found to appear without substantial controversy, pur¬ 
suant to Rules 56 and 54(b), Federal Rules of Civil Pro¬ 
cedure, declared that Willard J. Luff, John W. Slacks and 
Morris F. Luff are the members of the Willmore Engineer¬ 
ing Company for whose relief said Private Laws were 
enacted. The appellants have appealed from said partial 
summary judgment. 

They also noted an appeal from the order of the District 
Court entered on August 31, 1955, directing payment of 
arbitration costs from the funds in the Registry of the 
Court, but as they have not argued the matter in their brief, 
we assume it to be abandoned. 

COUNTER-STATEMENT OF FACTS 

The appellees set forth below, as briefly as it is possible 
for them to do so, a statement of the material facts with 
accompanying references to the record and appendix pages 
at which the same appear, showing the mass of duly au¬ 
thenticated, and undisputed, documentary evidence, con¬ 
sisting of contracts, Congressional, Governmental, and 
judicial pleadings, papers and proceedings, as well as 
affidavits and the pleadings in this case, adduced by them 
before the District Court in support of their motion for 
the partial summary judgment, granted on August 29,1955. 

The 'Willmore Engineering Company (hereinafter re¬ 
ferred to as Willmore or the partnership) was a profes¬ 
sional partnership (R. 2; App. 2), originally formed in 
1943 between Willard J. Luff and his brother, Morris F. 
Luff (R. 2; App. 2). In the early part of 1944, John W. 
Slacks became a partner in the firm (R. 2, App. 2). 

The partnership was formed for the purpose of perform¬ 
ing technical engineering, managerial, supervisory, ac¬ 
counting and cost control services in connection with con¬ 
tracts, subcontracts, and special emergency authorizations 
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and commitments made by and with the United States 
Maritime Commission under war powers, for the produc¬ 
tion of winches for transport vessels of the United States 
necessary to the prosecution of World War IX. (R. 2; 
App. 2). Its duration was confined and limited to the per¬ 
formance of said winch production project for the Maritime 
Commission, and upon the completion of that work, in or 
about August, 1945, it ceased to be active as a going con¬ 
cern. It had at no time engaged in any other business than 
that for which it had been formed, and after completion 
of that work no further business was planned or under¬ 
taken by the firm (R. 3, 49; App. 3, 48), and the partner¬ 
ship became and was automatically dissolved, except for 
the limited purpose of liquidating and winding up its 
affairs. Its only asset was its claim against the United 
States for substantial sums of money unpaid, due and 
owing by the Maritime Commission for its work above- 
mentioned. (R. 3, 49; App. 3, 48, 49). 

There was never any agreement for dissolution. Disso¬ 
lution occurred by operation of law, by reason of the fact 
that the sole objectives for which the firm was organized 
had been accomplished in full, leaving only the matter of 
collecting its claim against the Government, and liquidat¬ 
ing and winding up the partnership affairs, at which task 
the three partners worked diligently, harmoniously, and 
continuously together until the year 1954, (R. 5; App. 5), 
when Morris F. Luff alienated and estranged himself from 
his partners and the partnership attorney (R. 9, App. 9) 
and thereafter the appellees, on behalf of themselves and 
the said Morris F. Luff, continued prosecution of the claim 
of the partnership against the United States as will here¬ 
inafter appear. 

On or about September 30, 1943, Willmore became sub¬ 
contractors of the Norwood Engineering Company, which 
held prime contracts with the Maritime Commission for 
the production of the winches above-mentioned (R. 287, 
288; App. 107, 108). In February, 1944, the Norwood con- 
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tracts failed, and the partners continued their services 
in the interim period of transfer of the project to a suc¬ 
cessor prime contractor, Haarman Steel Company. In that 
interim period, John W. Slacks was associated as a partner 
of Willmore, and the firm then became subcontractor of the 
Haarman Steel Company, -with which it executed a contract 
on May 17, 1944 (R. 86-93; App. 62-64), signed on behalf 
of Willmore by Willard J. Luff, partner, M. F. Luff, part¬ 
ner, and J. W. Slacks, partner (R. 81, 93; App. 58, 64). 
The three partners of Willmore continued their services in 
connection with the winch production project, as subcon¬ 
tractors of Haarman Steel Company, from April 7, 1944, 
until early in April, 1945, (R. 292-295; App. 110-112) when, 
due to the failure of the Haarman prime contract, it be¬ 
came necessary for the partners to enter suit against Haar¬ 
man Steel Company, and others, for an accounting and 
receivership of the project, being Civil Action No. 2^597, 
in the District Court of the United States for the District 
of Columbia (R. 79, 80, 94-107; App. 57, 58, 65-68), the 
object of which was to recover payments due Willmore 
from Haarman (R. 94-103; App. 65). Morris F. Luff 
signed and verified the Complaint on behalf of the partner¬ 
ship, and made oath thereto in a subsequent affidavit in the 
case (R. 104; App. 66). On April 19, 1945, as the result of 
negotiations for the settlement of the suit against Haar¬ 
man, instigated by the Maritime Commission there was an 
adjustment of the contract between the Maritime Commis¬ 
sion and Haarman, and the Willmore partners were in¬ 
duced by the Maritime Commission to continue with the 
winch project until its completion, upon the agreement 
and understanding that Willmore would be compensated 
by the Maritime Commission for the reasonable value of 
its services and expenses during the entire project, from 
its inception to its completion, and Willmore was author¬ 
ized to present its claims upon that basis. (R. 23, 26, 27; 
App. 25, 33). The three partners continued their services 
until the completion of the winch production project on 
August 22, 1945 and thereafter during the accounting 
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stages of the Haarman contract, during which they were 
instrumental in saving the Maritime Commission large 
sums of money (R. 26; App. 31). 

During the performance by the Willmore partners of 
the winch production contracts for the Maritime Commis¬ 
sion, the burden of actual production fell upon Willard J. 
Luff and John W. Slacks, the two partners who possessed 
the special technical knowledge and experience required, 
and who were capable of supplying what the manufacturers 
lacked in matters of engineering, procurement, production, 
supervision, management, accounting and cost control (R. 
2, 20; App. 2, 20). The production activities were con¬ 
ducted by them in plants located at Holyoke, Massachusetts, 
and elsewhere. Willard J. Luff was a highly trained and 
experienced professional engineer, and John W. Slacks 
possessed the requisite knowledge and experience in indus¬ 
trial engineering work, and was a certified public account¬ 
ant. Morris F. Luff performed non-technical services, in 
the firm’s headquarters in Washington, D. C. (R. 2; 
App. 2). 

Upon completion of the winch production project the 
Willmore partners, entered into what turned out to be a 
long and arduous effort to collect their only asset, and to 
liquidate and wind up the partnership affairs. Claims were 
successively presented against the Maritime Commission 
under the First War Powers Act and Executive Order 
9001, Public Law 657, 79th Congress, and the Contract 
Settlement Act of 1944 (R. 296; App. 113) through the 
years 1945 to 1948, inclusive. In November, 1947, the three 
partners appealed to the Appeal Board, Office of Contract 
Settlement, from adverse rulings of the Maritime Com¬ 
mission, and again appealed to said Board in December, 
1948, in proceedings which continued to September 8, 1949 
(R. 317-329; App. 115, 118). In October, 1949, the Will¬ 
more partners sought Congressional relief and secured the 
introduction of a bill therefor in Congress (R. 296, 297; 
App. 113). In September, 1949, Willmore retained the 
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services of R. Sidney Johnson, an Attorney, who thereafter 
represented the partners continuously throughout all court, 
Congressional, and arbitration proceedings that followed, 
until the award of January 13,1955, and who is attorney for 
appellees of record in this cause. On December 5, 1949, 
the partners of Willmore filed suit in the Court of Claims 
of the United States in an effort to collect its said claims 
against the Maritime Commission (R. 122-132, 287-296; 
App. 79, 107-113), and prosecuted said case until its termi¬ 
nation on November 6, 1951. 

On April 25, 1951, the United States filed Civil Action 
No. 1702-51 in the United States District Court for the 
District of Columbia, naming Willard J. Luff, Morris F. 
Luff and John W. Slacks, individually and as copartners 
doing business as Willmore Engineering Company, aiid 
claiming damages for civil fraud in connection with the 
presentation of the claims of Willmore against the Mari¬ 
time Commission. (R. 387-391; App. 129 A-129 E). Willard 
J. Luff and Morris F. Luff were served with process in 
this case in October, 1951, while they w^ere attending a 
hearing involving Willmore’s case in the Court of Claims 
(R. 81; App. 58, 59), and service upon John W. Slacks 
was attempted, but later found to be ineffective. The two 
partners answered said civil fraud action on October 22, 
1951 (R. 392, 400; App. 130, 131), denying the allegations 
of fraud, and counterclaimed against the United States 
upon the same allegations, and in the same amounts as 
claimed by Willmore in its case in the Court of Claims, 
then pending (R. 392, 400; App. 130, 131). In paragraph 
2 of said Answer, said partners admitted the allegations 
of paragraph 2 of the Complaint (R. 3S7; App. 129A) that 
“defendants Willard J. Luff, Morris F. Luff and John W. 
Slacks are, and at all times hereinafter mentioned were 
partners doing business as Willmore Engineering Com¬ 
pany * * *.” In the same action, on January 11, 1952, Wil¬ 
lard J. Luff and Morris F. Luff, filed an amended answer 
and counterclaim against the United States, on behalf of 
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themselves and Willmore Engineering Company (R. 403- 
411; App. 132-140). This counterclaim, drawn to cover 
claims of Willmore under the limited provisions of the 
Lucas Act (Public Law No. 657, 79th Congress), shows the 
nature of the claim of Willmore against the United States 
and the identity of the partners, as hereinbefore and herein¬ 
after indicated, referred to in the Private Laws enacted in 
1954. The counterclaims of Willmore were subsequently 
dismissed on motion of the Government because the amount 
claimed exceeded the jurisdictional limit of the District 
Court. The case came to trial before the District Court 
and a jury in March 1953, and on March 10,1953, the Court 
granted the defense motion for a directed verdict (R. 22, 
25-27; App. 24, 29-34). The opinion of the District Court, 
by Judge Ben Moore (R. 25-29; App. 29-34), which was 
thereafter incorporated as a part of the Congressional 
reports in the case, shows that Willard J. Luff and Morris 
F. Luff, as partners of Willmore, testified at the trial in 
March, 1953, on behalf of the partnership (See also R. 82, 
App. 59). 

i 

During the period from 1949 through the early part of 
1954, Willard J. Luff and Morris F. Luff, acting for Will¬ 
more, in their continuing effort to collect the asset of the 
partnership consisting of the claim against the United 
States, secured the introduction in Congress of several bills 
for the relief of Willmore and the payment of its claims 
(R. 6, 50, 51; App. 5, 49, 50). Lengthy hearings were held 
by the Judiciary Committee of the House of Represent¬ 
atives in the Spring of 1952 (R. 5, 50, 34; App. 5, 22,49, 61), 
and the Government appeared by counsel and presented 
evidence in opposition to said claims. The report of the 
House Judiciary Committee upon said hearings was there¬ 
after included in Senate Report No. 1458, which formed 
the legislative basis for the enactment of Private Laws 
Nos. 495 and 501, 83rd Congress, 2d Session (See Senate 
Report No. 1458, R. 19-27; App. 18-34). The opinion of 
Judge Moore in Civil Action No. 1702-51 is made a part of 
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Senate Report No. 1458 (R. 25-27; App. 29-34), and is 
otherwise referred to in the report (R. 22, 23; App. 24, 25). 
These documents, in evidence below, comment upon and 
identify many of the procedures taken by the partners of 
Willmore in their efforts to liquidate the assets of the part¬ 
nership, previously mentioned in this statement. 

On June 19, 1954, Willard J. Luff, Morris F. Luff, and 
John W. Slacks, individually, and as partners of Willmore, 
entered into an agreement with a two-fold purpose. They 
severally appointed Eugene D. Hegarty to arbitrate “all 
matters concerning our former and present relationships 
pertaining to Willmore Engineering Company”, and joint¬ 
ly appointed Eugene D. Hegarty “as arbitrator for Will¬ 
more Engineering Company on the Board of Arbitrators 
to be created under a pending bill in Congress, H.R. 7258, 
in the event it is enacted and becomes law.” (R. 8, 50; App. 
8, 50). 

The Private Laws were enacted and became law on June 
30, and July 6, 1954, respectively (R. 6, 7; App. 6, 7). 

The Board of Arbitrators, consisting of Gerald Ryan, 
Chairman, Delos G. Smith, and Eugene D. Hegarty, duly 
appointed pursuant to said Private Laws (R. 8, 30, 36, 12, 
197; App. 8, 12, 34, 39, 99) was organized on July 26, 1954 
(R. 197; App. 99). 

On July 31, 1954, Eugene D. Hegarty held an informal 
meeting, at which were present Morris F. Luff, Willard 
J. Luff, and Ruth K. Luff, wife of Morris F. Luff, and one 
Craigin Donaldson (R. 8, 9; App. 8, 9). Neither the identity 
nor the interest of Craigin Donaldson appears anywhere in 
the record, nor does the interest of Ruth K. Luff, the wife 
of Morris F. Luff, or her identity with Willmore Engineer¬ 
ing Company, appear at any place in the record other than 
in the caption. John W. Slacks, the third member of the 
partnership, who was a necessary party properly to be 
considered, was not present, not having been notified of 
the meeting (R. 8; App. 8). At this informal meeting, 
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Morris F. Luff represented to Mr. Hegarty that he and 
his wife, Ruth K. Luff, who he claimed had signed the 
agreement of June 19, 1954, were the partners of Willmore 
entitled to receive any award made pursuant to the Private 
Laws (R. 8, 9; App. 9). Upon being advised of the appar¬ 
ent false, fraudulent purpose and intent of Morris F. Luff 
and his said wife at said informal meeting, R. Sidney John¬ 
son and J. Richard Earle, as attorneys for Willard J. Luff 
and John W. Slacks, on August 4,1954, with the full author¬ 
ity of said parties (R. 82; App. 60), wrote and mailed, bv 
registered mail, to the said Eugene D. Hegarty a letter by 
which the said Willard J. Luff and John W. Slacks revoked 
all of the authority conferred by them on Eugene D. 
Hegarty by the agreement of June 19, 1954, to conduct 
any arbitration between the partners of Willmore Engi¬ 
neering Company (R. 9, 82, 83, 109, 112-114, 115, 116; 
App. 9, 60, 68, 69, 70-73), and questioned, but did not 
revoke, his appointment as a member of the Board of 
Arbitrators (R. 113; App. 72). 

On August 18, 1954, fourteen days after his authority to 
arbitrate the affairs of the partners had been revoked, Mr. 
Hegarty prepared and delivered to the appellees a wholly 
unauthorized and invalid paper headed “Findings of the 
Arbitrator” (R. 487-491; App. 147-155). 

On August 25, 1954, the appellees, through their counsel 
wrote Mr. Hegarty, referring to their letter of August 4, 
1954, by which his authority as an individual arbitrator had 
been revoked, and confirmed his appointment as a member 
of the Board of Arbitrators. (R. 109, 110, 115, 116; App. 
68, 69, 73, 74). 

x\fter revoking Mr. Hegarty’s authority to arbitrate be¬ 
tween the partners on August 4,1954, the appellees refused 
to participate in or be bound by any further attempts of 
Morris F. Luff and Eugene D. Hegarty to conduct an arbi¬ 
tration between the partners (R. 9, 83, 84; App. 9, 60, 61). 
They refused to supply Mr. Hegarty with information in 
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response to letter dated August 7, 1954, after his authority- 
had been revoked, and refused to participate in any arbitra¬ 
tion attempts made by him at a meeting called on August 
11, 1954, for the alleged purpose of delivering to Willmore 
a communication from the Board of Arbitrators (R. 491, 
492; App. 154, 155) (R. 83, 84; App. 60, 61). 

The appellant, Morris F. Luff, following the meeting with 
Mr. Hegarty on July 31,1954, alienated and estranged him¬ 
self from the appellees and the partnership attorney, and 
abandoned and repudiated the claims of the partnership 
against the United States (R. 9; App. 9), refused to join 
in the preparation, execution, and presentation of the claim 
of the partnership before the Board of Arbitrators, and 
refused to receive any communication by mail or otherwise 
from the appellees, his partners (R. 13, 14; App. 12,13). 

On October 2, 1954, the appellees Willard J. Luff and 
John W. Slacks filed and submitted to the Board of Arbi¬ 
trators, on behalf of themselves and Morris F. Luff, as the 
partners of Willmore, the legitimate and proper formal 
claim of the Willmore partnership against the United States, 
(R. 13,14; App. 12, 13) in the amount of $347,725.05 (R. 31; 
App. 35). Unknown to the appellees until the formal arbi¬ 
tration hearings wnre commenced by the Board of Arbi¬ 
trators on November S, 1954, Morris F. Luff and his wife, 
Ruth K. Luff, signing as Willmore Engineering Company, 
filed with said Board of Arbitrators a claim in the amount 
of $2,700,357.37 (R. 31; App. 35), represented to be a claim 
of a partnership formed bv and between themselves at 
some date subsequent to the year 1949 (R. 31; App. 35). 
No further disclosure concerning this alleged partnership 
has been made by the appellants anywhere in the record. 

The Board of Arbitrators held formal hearings on the 
claims of Willmore on November 8, 9, 10, 13, 17 and 18, 
1954. The appellees, Willard J. Luff and John W. Slacks, 
with the attorney for Willmore, participated fully in said 
hearings in support of the claim of Willmore presented by 
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them on behalf of themselves and Morris F. Luff, as part¬ 
ners. Morris F. Luff, with his attorney, participated in all 
but the last day of the hearings, and his wife, Ruth K. Luff, 
appeared only at the November 13th hearing (R. 197; App. 
99,100). 

On December 3, 1954, after the hearings had been held, 
but before an award had been made, Morris F. Luff and 
his wife, Ruth K. Luff, brought Civil Action No. 5139-54, 
in the Court below, against Gerald Ryan and Delos G. Smith, 
two of the three members of the Board of Arbitrators, in 
an effort to force the Board of Arbitrators to recognize 
them as the partners of Willmore Engineering Company, 
entitled to prosecute the claims of Willmore against the 
United States described in the Private Laws (R. 6, 7; App. 
5-7) by reason of the alleged “findings” of Eugene D. 
Hegarty, and to receive any award which the said Board 
might make, or, in the alternative to disqualify the Board 
of Arbitrators (R. 481-486; App. 141-147). The United 
States Attorney, appearing for the defendant arbitrators, 
moved to dismiss the Complaint (R. 495; App. 156). Judge 
Keech w~rote counsel in the case on January 6, 1955, (R. 
501, 502; App. 159, 160), and on January 12, 1955, 
filed a Memorandum opinion (R. 503-509; App. 161-166) 
and an Order dismissing the Complaint (R. 510; App. 166). 
The Court, in that case, held the appellees, Willard J. Luff 
and John W. Slacks were indispensible parties, stating 
“Further, Civil Action No. 1702-51 in this Court named 
Willard J. Luff, Morris F. Luff, and John W. Slacks as 
copartners doing business as Willmore Engineering Com¬ 
pany at the time of the contract with the Government out 
of which arose the claim to be arbitrated, as shown by 
the ruling of the court directing a verdict for defendants 
therein, included in Senate Report No. 1458, 83rd Congress, 
2d Session, on H. R. 7258, which was enacted as Private 
Law 495.” 

During the pendancy of Civil Action No. 5139-54, the 
appellees, by their attorney, wrote Eugene D. Hegarty the 
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letter dated December 28, 1954 (R. 118-121; App. 74-78), 
calling bis attention to the improper use being made by 
Morris F. Luff of his invalid and unauthorized so-called 
“Findings” of August 18, 1954, and seeking his cooperation 
in preventing further interference by Morris F. Luff with 
the proceedings of the Board of Arbitrators on account 
thereof. 

Soon after dismissal of Civil Action No. 5139-54, the 
Board of Arbitrators, on January 13, 1955, made and 
certified to the Secretary of the Treasury of the United 
States, an award in favor of the Willmore Engineering 
Company, and against the United States, in the amount of 
$375,577.37 (R. 30-36; App. 34-39). 

Neither the United States nor Willmore have since, or 
at any time, made any objection, exception, appeal, request 
for further hearing, in connection with said award, nor 
sought to have the same vacated or modified in any manner. 
(R. 14, 52, 197, 198; App. 13, 52, 100, 101). 

STATUTES AND RULES INVOLVED 

Private Laws No. 495 and 501, 83rd Congress, 2nd 
Session. 

United States Arbitration Act, Title 9, United States 
Code. [Made applicable by above Private Laws] 
Public Law No. 219, 84th Congress, approved August 
4,1955. 

Rule No. 56, Federal Rules of Civil Procedure. 

Rule No. 54(b), Federal Rules of Civil Procedure. 

SUMMARY OF ARGUMENT 

The partners of Willmore Engineering Company who performed 
the services for the Government in 1944 and 1945 were the 
appellees Willard J. Luff and John W. Slacks mid the appel¬ 
lant Morris F. Luff. 

The Court below in its judgment of August 29, 1955, 
properly specified as a fact without substantial controversy 
that the appellees Willard J. Luff and John W. Slacks, and 
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the appellant, Morris F. Luff, were the members of the 
partnership known as Willmore Engineering Company 
during the period April, 1944 to August, 1945, said fact 
having been admitted by the appellants in their Answer to 
the Complaint below. Said fact was further proven by 
uncontroverted, and duly authenticated documentary, Con¬ 
gressional, and judicial records, affidavits, and other evi- 
ence contained in the record, as to which no genuine issue 
of any material fact was raised by the appellants. | 

The United States is indebted to said Willmore Engineering 
Company for said services and expense. 

The Court below properly found and specified as facts 
without substantial controversy that during said period 
the partnership Willmore Engineering Company, un<Jer a 
contract with the United States Maritime Commission, pro¬ 
duced winches for transport vessels for the United States, 
and that the United States is indebted to said partnership 
for services and expenses in connection with said contract. 
Said facts were admitted by the appellants in their Answer 
to the Complaint. 

In addition to the admissions of the appellants aforesaid, 
the appellees presented to the Court below, in support of 
their motion for partial summary judgment, duly certified 
and authenticated documentary evidence, showing in great 
detail the nature and extent of the services performed by 
the said Willmore partners, Willard J. Luff, Morris F. Luff, 
and John W. Slacks, in the performance of said winch pro¬ 
duction project, and the manner in which the indebtedness 
of the Government to Willmore arose. Appellees further 
presented to the Court official and judicial records, includ¬ 
ing some as to which the Court took judicial notice, to¬ 
gether with the Award of the Board of Arbitrators of 
January 13, 1955, and official actions taken thereafter by 
the various officers and departments of the Government, 
and Congress itself, confirmatory of the contracts, services, 
expenses, and claims connected with Willmore’s perform- 
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ance of the winch production project, and of the indebted¬ 
ness of the United States therefor. The appellants were 
unable to, and did not, present to the District Court any 
sworn or authenticated evidence from which the Court 
could have determined that there was any bona fide, 
genuine issue of any material fact raised by them in support 
of their contentions in the case. 

The private laws were enacted for the relief of Willard J. Luff. 

John W. Slacks and Morris F. Luff, partners of Willmore 

Engineering Company. 

The court below properly found and certified as facts 
without substantial controversy that Congress enacted 
Private Laws Nos. 495 and 501, 83rd Congress, 2d Session, 
in order to satisfy the obligation of the United States to 
said Willmore Engineering Company, the constituent mem¬ 
bers of which are Willard J. Luff, John W. Slacks, and 
Morris F. Luff, and provided for the appointment of a 
Board of Arbitrators to determine the amount due said 
partnership for services and expenses in connection with 
its contract and the breach of it, if any, and for the pay¬ 
ment of such sum by the Secretary of the Treasury to the 
said partnership Willmore Engineering Company. 

The contentions of the appellants, Morris F. Luff, and 
his wife, Ruth K. Luff, that they are the persons for 
whose benefit congress enacted said Private Laws are 
wholly untenable, and unsupported by anything in the 
record in the case. In their unsuccessful endeavor to raise 
a material issue of fact, they asked the Court to accept 
their own misinterpretation of an affidavit made by a Con¬ 
gressional clerk as the true construction to be placed upon 
the intent of Congress, as against the contrary findings 
and reports of the Congressional committees, and the 
language of the Private Laws involved, as well as the 
indelible and uncontroverted record of the transactions 
and claims involving Willmore over the years from 1943 
to the present time, detailed evidence of which was ad- 
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duced by the appellees in support of their motion for sum¬ 
mary judgment, as contained in duly authenticated docu¬ 
ments, records, and affidavits. 

The proceeds of the award of the Board of Arbitrators now in the 
Registry of the Court below constitute payment by the United 
States of its indebtedness to Willard J. Luff, John W. Slacks, 
and Morris F. Luff, to which said partners are entitled, subject 
to the rights of firm creditors. 

The District Court properly found and specified as facts 
without substantial controversy that the Board of Arbi¬ 
trators named pursuant to said Private Laws made and 
certified to the Secretary of the Treasury an award in 
favor of the Willmore Engineering Company, wffiose con¬ 
stituent partners are Willard J. Luff, John W. Slacks, and 
Morris F. Luff, in the amount of $375,577.37, the said 
amount whereof has been paid out of the United States 
Treasury, and with leave of the District Court, has been 
deposited in the Registry of the Court to compensate the 
said partnership Willmore Engineering Company. 

The validity of the award of the Arbitrators has been 
recognized and accepted by the United States, the party 
adversely affected thereby, and all of its officers and 
departments, and has been accepted, supported and de¬ 
fended by the appellees, on behalf of themselves and Will¬ 
more Engineering Company, at all times since it was made 
and certified to the Secretary of the Treasury. The appel¬ 
lants, on the other hand, have exhibited an entire absence 
of good faith with reference thereto, have levied ground¬ 
less attacks upon the validity of the award, and the author¬ 
ity and qualifications of the Board of Arbitrators, and 
failed to offer in the Court below any proof that was 
genuine, bona fide, or material to controvert the above- 
stated finding of the Court. 


The alleged "findings" of Eugene D. Hegarty are nugatory and 
inoperative, and without binding effect upon any of the 
parlies hereto. 

The appellants rest their case largely upon the so- 
called “findings” of Eugene D. Hegarty, contained in a 
document composed by him under date of August 18, 
1954, allegedly under the authority of an arbitration 
agreement executed by the partners under date of June 
19, 1954. Said document is shown by the appellees to 
have been completely discredited, and that it has no evi¬ 
dentiary value, and is wholly nugatory and inoperative, 
the agreement under which he presumed to act having 
been revoked by the appellees because of the hostile 
and fraudulent conduct of the appellants with reference 
thereto, before his so-called “findings” were composed by 
him, and without appellees having made any submission 
under said agreement. The statements contained in said 
“findings” consist of mere conclusions, opinions, and hear¬ 
say, inadmissible as proof or disproof of any facts rele¬ 
vant to this case. On its face the document is not an 
award, final or otherwise, and has no binding effect upon 
anyone. 

Therefore, there is no foundation in law or in fact for 
most, if not all, of the appellant’s contentions, and their 
case falls completely apart for this reason. No genuine 
or bona fide issue of any material fact is presented there¬ 
by that could have influenced the District Court to deny 
appellees motion for partial summary judgment. 

The appellants’ contention^that revocation of that part 
of the June 19, 1954 agreement which appointed Mr. 
Hegarty to arbitrate between the partners, necessarily 
revoked his appointment by the Willmore partners as a 
member of the Board of Arbitrators. This contention is 
without merit. The agreement of June 19, 1954, was sev¬ 
erable, and appellees did not revoke the appointment of 
Mr. Hegarty to the Board of Arbitrators. Even if their 
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revocation of his authority as arbitrator between the 
partners were construed as revoking his appointment to 
the Board, the appellees, and appellants as well, waived 
the revocation and ratified Mr. Hegarty’s appointment 
by filing claims with the Board, participating in the formal 
arbitration proceedings and hearings without objecting to 
his authority or qualifications. 

i 

The appellant Ruth K. Luff is not a party in interest 

The appellants failed to present to the Court below any 
proof that Ruth K. Luff, the wife of the appellant Morris 
F. Luff, has any right or interest connected with the Will- 
more partnership, which performed the winch contract 
for the United States, or its assets, whatsoever. The paper 
produced by Morris F. Luff as the “controlling” agree¬ 
ment of June 19, 1954, allegedly signed by Morris F. Luff, 
Willard J. Luff and Ruth K. Luff, and the averments of 
the appellants with reference thereto are too incredible, 
under the circumstances, to be accepted by any reasonable 
mind. No genuine issue of fact is therefore presented that 
could have influenced the Court below in its determination 
of the identity of the partners of Willmore Engineering 
Company and their rights to the proceeds of the award 
of the arbitrators in this case. 

j 

The members of the partnership Willmore Engineering Company 
for whose relief Private Laws No. 495 and 501, 83rd Congress 
were enacted are Willard J. Luff, John W. Slacks and Morris 
F.LufL 

The partnership Willmore Engineering Company did 
not terminate when it became dissolved in 1945, by opera¬ 
tion of law upon completion of the purposes for which 
it was formed, but continued, as between the partners 
for the purpose of collecting its assets, which consisted 
solely of its claim against the Government for its serv¬ 
ices and expenses under its contract connected with the 
production of winches for transport vessels during World 
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War II, paying its debts, winding up its affairs, and 
effecting a settlement between its partners. 

The great mass of evidence contained in the record, as 
presented by appellees in the Court below, constitutes 
overwhelming proof of the facts which the Court found 
to be without substantial controversy, and upon which it 
grounded its judgment of August 29, 1955, holding that 
Willard J. Luff, John W. Slacks, and Morris F. Luff are 
the partners of Willmore Engineering Company for whose 
relief the Private Laws involved 'were enacted. Appellants 
presented no genuine or bona fide issue of any material 
fact in opposition thereto. 

Neither the Statute of Limitation nor the doctrine of laches is 

applicable. 

There has been no settlement between the partners ter¬ 
minating the partnership and until that is accomplished 
the statute of limitations will not commence to run. Ap¬ 
pellees had no knowledge or notice of the hostile and 
fraudulent purposes of the appellants until on and after 
July 31, 1954, and until then they had no cause to institute 
this litigation. 

ARGUMENT 

The partners of Willmore Engineering Company who performed 
the services for the Government in 1944 and 1945 were the 
appellees Willard J. Luff. John W. Slacks and the appellant 
Morris F. Luff. 

In granting appellees’ motion for partial summary judg¬ 
ment, the District Court found and specified that it ap¬ 
pears as a fact without substantial controversy: 

“(1) That Willard J. Luff, John W. Slacks and 
Morris F. Luff were members of a partnership known 
as Willmore Engineering Company during the period 
April, 1944 to August, 1945;” 

The evidence in support of this finding is overwhelming. 
The appellants have, in their brief, admitted the facts so 
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found (page 13); and in paragraphs 4 and 5 of their 
Answer to the Complaint (R. 47, 48; App. 47, 48); and in 
paragraph 17 (R. 51; App. 51) referring to “the partner¬ 
ship ‘formerly’ consisting of plaintiffs and defendant Mor¬ 
ris F. Luff”; and in paragraph denominated ‘Fifth De¬ 
fense’ (R. 53,54; App. 52, 53) referring to “the partnership 
arrangement hereinbefore mentioned between plaintiffs 
and defendant Morris F. Luff.” Independent of such ad¬ 
missions, the wholly uncontroverted documentary, Con¬ 
gressional, and judicial records, affidavits, and other evi¬ 
dence hereinbefore pointed out in appellees Counter- 
Statement of facts, establish that there was and is no 
material issue of fact as to this finding by the Court. 
Further argument upon this phase of the case therefore 
seems unnecessary. 

The United States is indebted to said Willmore Engineering 
Company for services and expenses. 

The District Court found and specified that the facts 
appear without substantial controversy: 

“(2) That during said period the partnership under 
a contract with the United States Maritime Commis¬ 
sion produced winches for transport vessels for the 
United States, and that the United States is indebted 
to said partnership for services and expenses in con¬ 
nection with said contract.” 

The fact that the partnership Willmore Engineering 
Company, composed of Willard J. Luff, John W. Slacks, 
and Morris F. Luff, performed the work of producing 
winches for transport vessels of the United States during 
the period of the active existence of the partnership, is 
uncontroverted in the record. The appellants Answer to 
the Complaint below admits these facts in paragraphs 5 
and 6 (R. 48, 49; App. 48, 49). Paragraph 9 of the Answer 
(R. 50, 51; App. 49) admits the allegations of the Petition 
filed by the three partners in the United States Court of 
Claims on December 5, 1949 (R. 122, 132, 287-296; App. 
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79, 107-113) in which the activities of the partnership 
in connection with the winch production project are fully 
described. Paragraph 10 of the Answer (R. 50; App. 49), 
admits the civil fraud case brought against the three part¬ 
ners by the United States in 1951, being Civil Action No. 
1702-51 (R. 387-411; App. 129A-140), and also admits the 
allegations of the Answer and Counterclaim of the de¬ 
fendants therein (R. 392-400; App. 130, 131) and of the 
Amended Answer and Counterclaim filed in said case (R. 
403-411; App. 132-140) wherein the performance by the 
said three partners of the winch production project is 
again set forth in detail. In the second paragraph of 
their Answer in that case (R. 392; App. 130), adopted and 
realleged in the first paragraph of their Amended Answer 
and Counterclaim (R. 403; App. 132), the partners ad¬ 
mitted the allegations of paragraph 2 of the Complaint 
of the United States (R. 387; App. 129A) that “defend¬ 
ants Willard J. Luff, Morris F. Luff, and John W. Slacks 
are, and at all times hereinafter mentioned, were partners 
doing business as Willmore Engineering Company * * 
Paragraph 13 of the Answer to the Complaint below ad¬ 
mits the allegations of paragraph 13 of the Complaint 
(R. 7; App. 7) concerning Senate Report No. 1458 (R. 
19-29; App. 1S-34) which was made a part of the Com¬ 
plaint. That report, reflecting as it does the investigations 
by the Committees of Congress, and the evidence present¬ 
ed in lengthy hearings held in the Spring of 1952 before 
the House Judiciary Committee, is further evidence not 
only of the fact that the three partners, Willard J. Luff, 
John W. Slacks, and Morris F. Luff, doing business as 
Willmore Engineering Company, are the persons who per¬ 
formed the winch production project for the Government, 
but that they are the persons intended by Congress to 
benefit from the Private Laws enacted pursuant to said 
report. 

In addition to the admissions made by the appellants, 
as above shown, other uncontroverted evidence presented 
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by the appellees in support of their motion for summary 
judgment further sustains the above finding and specifi¬ 
cation by the Court above quoted. The agreement between 
Willmore Engineering Company and Haarman Steel Com¬ 
pany, dated May 17, 1944 (R. 80, 81, 86-93; App. 58, 62-64), 
executed in the name of Willmore Engineering Company 
by Willard J. Luff, Partner, M. F. Luff, Partner, and 
J. W. Slacks, Partner; the Complaint for an Accounting 
of Joint Venture and Appointment of Receiver, filed in 
Civil Action No. 28,597, in April, 1945, signed Willard 
J. Luff, Morris F. Luff, and John W. Slacks, doing busi¬ 
ness as Willmore Engineering Company, by Morris F. 
Luff,” and sworn to by Morris F. Luff (R. 80, 94-103; 
App. 38, 65); the Affidavit of Morris F. Luff in Opposi¬ 
tion to Motion to Quash, filed in said Civil Action No. 
28,597 on September 18, 1945 (R. 80, 104-107; App. 58, 
66-68), in the first and second paragraphs of which the 
appellant, Morris F. Luff, admitted that the appellees 
herein were his partners, and that he had signed the 
agreement with Haarman Steel Company as such; all of 
these uncontroverted documents, judicial proceedings, and 
admissions, show undeniable and conclusively that there 
was not, and could not have been any issue of material 
fact that the Willmore Engineering Company which per¬ 
formed the winch production services for the United States 
Maritime Commission in the years 1944 and 1945, was a 
partnership in which the members were Willard J. Luff, 
John W. Slacks, and Morris F. Luff. 

The finding of the Court below that “the United States 
is indebted to said partnership for services and expenses 
in connection with said contract is fully supported by evi¬ 
dence in the record as to which there is no substantial con¬ 
troversy. In his opinion (R. 26, 27; App. 33) on March 
10, 1953, directing a verdict in favor of the defendants, 
Willard J. Luff, and Morris F. Luff, individually and as 
co-partners doing business as Willmore Engineering Com- 
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pany, Judge Ben Moore, speaking of the agreement with 
the Maritime Commission of April 19, 1945, said: 

“* * * That the Maritime Commission was disturbed 
about the contract; that it wanted the work to go 
forward and that in consideration of Willmore En¬ 
gineering Company’s cooperation in carrying forward 
the work, it was the intention of the Maritime Com¬ 
mission, through the agents present at that confer¬ 
ence, that Willmore Engineering Company should be 
compensated on a fair and reasonable basis for all 
its services in connection with the contract, and in 
connection with the work of completing the winches 

and that they were to make claim on that basis.” 

* # * 


Senate Report No. 1458, after full hearings upon the 
claims of Willmore Engineering Company for compensa¬ 
tion for services and expenses connected with the per¬ 
formance of the winch production project, states (R. 23; 
App. 25): 

“It is evident from the record and the decision of the. 
United States District Court that the United States 
Government is obligated to the claimants for fair 
compensation for its services in the Norwood, the 
Haarman, and the subsequent accounting and collec¬ 
tion stages of their efforts during which payments 
were unfairly withheld.” 

The Private Laws (R. 6; App. 7) provided for arbitra¬ 
tion of the claims of Willmore Engineering Company “for 
services and expenses in connection with its contract and 
the breach of it, if any, with the United States for pro¬ 
duction of winches for transport vessels necessary to the 
prosecution of World War II, pursuant to special emer¬ 
gency authorizations and commitments under war powers, 
for which it is alleged the United States had failed to 
provide adequate payment.” This language of the Private 
Laws, coupled with the indelible record in this case, 
leaves no doubt that the partners of Willmore Engineer- 
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ing Company who performed the winch production project 
for the Maritime Commission are the persons for whose 
benefit Congress in June and July, 1954, created the 
remedy by way of arbitration, and that the claim to be 
arbitrated pursuant to said Private Laws was the claim 
of Willard J. Luff, John W. Slacks, and Morris F. Luff 
for compensation and expenses in connection with their 
performance thereof, and the breach of the Government’s 
agreement to pay them the reasonable amount of their 
services and expenses. 

In their award, dated January 13, 1955, (R. 30-36; App. 
34-38) the Board of Arbitrators stated that 

“having heard and examined the evidence submitted 
do now determine and certify to the Secretary of the 
Treasury an amount which in their judgment is re¬ 
quired to satisfy any obligation of the United States 
to the Willmore Engineering Company for services 
and expenses in connection with its contract and the 
breach of it with the United States for the production 
of winches for transport vessels necessary to the 
prosecution of World War II pursuant to special 
emergency authorizations and commitments under 
war povrers. The payment of such sum as set forth 
herein shall be in full settlement of all claims of the 
said Willmore Engineering Company against the 
United States for compensation for such services and 
expenses.” (R. 30, 31; App. 35). 

The Board further 

“determined under the above-mentioned Laws and the 
evidence before them that an obligation did exist be¬ 
tween the United States and the Willmore Engineer¬ 
ing Company by virtue of its contract and that there 
was a breach thereof by the failure of the United 
States to pay the amounts claimed by the Willmore 
Engineering Company.” (R. 31; App. 35). 

i 

and the Board 

“In accordance with the Laws and based upon the evi¬ 
dence before this Board * * * determined and found 
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that there is now due the sum of $375,577.37 which 
shall be in full settlement of all claims of the said 
Willmore Engineering Company against the United 
States for compensation of such services and expenses 
and hereby certify to the Secretary of the Treasury 
to pay said sum of money to the Willmore Engineer¬ 
ing Company.” 

No argument, denial, or stretch of the imagination could 
induce any reasonable person with knowledge of the facts 
to believe that this award, or the Private Laws themselves 
was made or enacted to secure payment to Morris F. Luff 
and his -wife, Ruth K. Luff, as the appellants seem to 
contend. 

After its certification to the Secretary of the Treasury, 
the award was examined and processed, according to law, 
by the Department of Justice, the Department of Com¬ 
merce, the Treasury Department, the General Accounting 
Office (R. 197-198; App. 101), the Executive Office of the 
Preident, Bureau of the Budget, the Budget Officer of the 
Treasury, and the Congressional Committees on Appro¬ 
priations (R. 202-217; App. 104-106). The Secretary of 
the Treasury was authorized to pay the Government’s 
share of the arbitration costs, and a supplemental ap¬ 
propriation to cover said payment (Public Law No. 219, 
84th Congress) was passed by the Senate and the House 
of Representatives and approved by the President on 
August 4, 1955 (R. 201; App. 103), Congress thereby 
ratifying and confirming the award of the Board of Arbi¬ 
trators. 

The Secretary of the Treasury, answering the Com¬ 
plaint filed by the appelles in the Court below, admitted 
the obligation of the United States to pay the amount 
of the award “to the true and lawful constituent partners 
of Willmore Engineering Company.” (R. 42-44; App. 
44, 45), and on April 27, 1955, the Court entered an 
order (R. 143, 144; App. 81, 82) requiring the parties to 
interplead their claims to the award, and ordered the 
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Complaint dismissed as to the Secretary of the Treasury 
upon his payment of the amount of the award into the 
registry of the Court. On May 16, 1955, the General 
Accounting Office certified the award for payment and 
notified the Clerk of the District Court thereof (R. 145; 
App. 83). On May 19, 1955, in accordance with further 
orders of the Court, (R. 146, 147; App. 840) the funds of 
the award were paid into the registry of the Court, and 
the Complaint was dismissed as to the Secretary of the 
Treasury. The record will show that the appellants, as 
defendants below, never interpleaded any claim to the 
funds of the award, as ordered by the Court. 

The appellees submit that upon the facts of record 
herein the District Court properly found and specified as 
facts without substantial controversy that “the United 
States is indebted to said partnership for services; and 
expenses in connection with said contract” and that the 
partners of Willmore to which the indebtedness is due 
and payable are Willard J. Luff, John W. Slacks, and 
Morris F. Luff. 

Private laws were enacted for relief of Willard J. Luff, John W. 
Slacks, and Morris F. Luff, Partners of Willmore Engineering 
Company. j 

The District Court in its order granting partial sum¬ 
mary judgment, further found and specified that the facts 
appear without substantial controversy: 

“3. That Congress in order to satisfy the obligation 
of the United States to the Willmore Engineering 
Company enacted legislation providing for the ap¬ 
pointment of a board of Arbitrators to determine the 
amount due said company for services and expenses 
in connection with its contract and the breach of it, 
if any, and for the payment of such sum by the Secre¬ 
tary of the Treasury to the Willmore Engineering 
Company.” 
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The appellant, Morris F. Luff, seeks to persuade the 
Court that in concert with a Congressional clerk named 
Lawrence B. Slater, whom he describes as “The Congres¬ 
sional sponsor” (Appellant’s brief, page (i), para. 3), he 
and his wife succeeded, in the final moments of the exact- 
ment of the Private Laws, in diverting the great weight 
and momentum of Congressional and Senatorial action 
built up by the investigations, hearings, and reports of 
the Committees on the Judiciary, and remolded the entire 
legislative purpose and intent in such manner that the bene¬ 
fits thereof would be funneled into the pockets of himself 
and his wife, to the exclusion of his partners, the appellees. 
(Appellants brief, pages, 9 and 16). Appellants argue 
that the only evidence in the case as to the intent of Con¬ 
gress in enacting the Private Laws is the affdavit of Mr. 
Slater, who, the appellants say, “states clearly and defi¬ 
nitely that Morris F. Luff, not Willard J. Luff or John 
W. Slacks, or either of them, was intended to be the 
beneficiary of the private relief legislation,” (Apppellant’s 
brief, pp. 21, 22), thereby inventing a new and novel 
method of statutory construction. Of course, Slater said 
no such thing (R. 194-196; App. 96-98), but even if he 
had, no Court could well accept the opinion of a clerical 
assistant to a Congressman as to the legislative intent 
of Congress, as against the contrary findings and report 
of the Judiciary Committees of both the House and Senate, 
and the very language of the Private Laws themselves! 
In the light of the known and proven facts, as disclosed 
by the record, such contention is too ridiculous to be 
accepted by reasonable minds, and therefore raises no 
issue of fact in the case that is either genuine or material. 
It is significant that the appellants neglect to refer the 
Court to those voluminous and highly relevant portions of 
the record hereinabove referred to by the appellees, by 
which the intent of Congress was clearly revealed and 
definitely established before the District Court. Appel¬ 
lants would have the Court ignore entirely the reports 
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of the Judiciary Committees of both the House and Senate, 
as contained in Senate Report No. 1458 (R. 19-27; App. 
18-34), and all evidence therein stated and referred to, as 
well as the language of the Private Laws themselves, and 
declare as a substantially uncontroverted fact, and as 
a matter of law, that Congress intended to compensate 
Morris F. Luff and his wife, Ruth K. Luff, for their 
alleged “efforts, work, and expense” in securing the enact¬ 
ment of said Private Laws. (R. 50, 51, 53, 184; App. 50, 
51, 53, 90), to the tune of $2,700,357.37 (R. 31; App. 35). 

Senate Report No. 1458 (R. 20-23; App. 21-26) shows 
that the claim to be arbitrated “arises out of the emer¬ 
gencies of the World War II, when the United States 
Maritime Commission was faced with the necessity of 
equipping cargo vessels with facilities for the handling 
and transportation of heavy equipment and wa¥* materials 
urgently required by the Armed Forces of the United 
States”; that Willmore Engineering Company, admittedly 
composed of Willard J. Luff, John W. Slacks, and Morris 
F. Luff performed the winch production project; that 
the same Willmore partnership presented their claims 
before the Maritime Commission “according to standard 
engineering practices and peculiarly adapted to and 
required by this project”; that the same partnership 
entered into the agreement of April 19, 1945, with the 
Maritime officials, referred to in Judge Moore’s opinion, 
constituting a judicial record of the District Court and a 
part of the Senate Report (R. 26, 27; App. 32, 33); that 
the same partnership produced evidence, audits, and rec¬ 
ords before the Judiciary Committee, and had an audit 
of the partnership books prepared at the request of the 
Chairman of the Committee; that the same Willmore 
partnership made two separate appeals from actions taken 
against them by Maritime officials to the Appeal Board, 
Office of Contract Settlement (See R. 317-324, 328, 329; 
App. 115-118); that the same partnership appealed to 
the U.S. Court of Claims (See R. 287-367; App. 79, 107- 
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113); and that the same partners defended themselves 
and Willmore in the civil frand action in the District 
Court, Civil Action No. 1702-51, and filed counterclaims 
against the United States therein (R. 387-411; App. 129A- 
149). These findings of the Committees of Congress show 
definitely that Congress was guided in its action by the 
same evidence adduced by appellees in supporting their 
motion for a partial summary judgment. It is material 
evidence of this kind that influenced the District Court 
in its determination with respect to the intent and pur¬ 
pose of Congress to provide a remedy by arbitration, and 
payment of the award to the Willmore Engineering Com¬ 
pany, whose members are Willard J. Luff, John W. Slacks, 
and Morris F. Luff, as contrasted with bare denials, empty 
averments, innuendos, unsupported conclusions, and affi¬ 
davits lacking material probative force, interposed by the 
appellants in the Court below. The appellees submit 
that the District Court’s finding and specification in this 
respect ought to be sustained. 

The proceeds of the award of the Board of Arbitrartors, now in the 
Registry of the Court below constitute payment by the United 
States of its indebtedness to Willard J. Luff, John W. Slades 
and Morris F. Luff, partners of Willmore Engineering Com¬ 
pany, to which said partners are entitled, subject to the rights 
of firm creditors. 

The District Court found and specified as facts with¬ 
out substantial controversy: 

“(4) That a Board of Arbitrators was named pur¬ 
suant to Private Law 495, 83rd Congress, 2nd Session, 
and said Board has certified an award to the Secre¬ 
tary of Treasury in favor of the Willmore Engineer¬ 
ing Company in the amount of $375,577.37, and 
“(5) That the Secretary of the Treasury, pursuant 
to Private Law 501, 83rd Congress, 2nd Session, has 
paid out of the money in the Treasury the sum of 
$375,577.37 representing the award made by the Board 
of Arbitrators to compensate the Willmore Engineer¬ 
ing Company, and that said sum, has with leave of 
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this court, been deposited in the Registry of this 
court.” j 

This finding and specification by the Court is fully sup¬ 
ported by the record, and no genuine issue of any mate¬ 
rial fact has been raised by the appellants in opposition 
thereto. As heretofore pointed out from the record, the 
award of the arbitrators passed the acid test of scrutiny 
by the several departments of the Government, and by 
Congress itself, after the award vras made on January 
13, 1955, and its validity was firmly established. The Dis¬ 
trict Court w T as urged to, and undoubtedly did, take 
judicial notice that the United States, and its officers and 
departments, act in accordance with public statutes regu¬ 
latory of, the procedures for the disbursement and pay¬ 
ment of public funds, and that such payments are not 
made without full audit, investigation, and approval by the 
General Accounting Office and other auditing and investi¬ 
gative officials; and further that the President does not 
request, and Congress does not enact legislation for the 
appropriation and disbursement of public funds, without 
a full accounting and supporting data and information 
from which the legality, necessity, and responsibility for 
the requested funds can be fixed and determined. 

The record further shows that the proceedings in the 
action at bar were well known to the United States and 
its several departments and officers. The Secretary of 
the Treasury was a party in interest in the case in his 
official capacity. He w T as represented in this action by 
the Attorney General of the United States, and the United 
States Attorney for the District of Columbia (R. 42; App. 
44, 45), which said legal officials had previously appeared 
for and represented the two members of the Board of 
Arbitrators in Civil Action No. 5139-54, brought by the 
appellants (R. 495; App. 156). Congress made a special 
appropriation in August, 1955 (R. 201-217; App. 104-106) 
for payment of the Government’s half of the arbitration 
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costs, as fixed by the arbitrators (R. 33-35; App. 37-38), 
and, over the objections of the appellants founded upon 
their untenable contention that the award was invalid and 
void, (R. 140, 141; App. 80, 81), the District Court granted 
appellees’ motion to pay Willmore’s half of said costs (R. 
373, 374; App. 121) from the funds in the Registry of 
the Court. As previously shown the Secretary of the 
Treasury, acting through the United States Attorney, ad¬ 
mitted the obligation of the United States to pay the 
award (R. 42-45; App. 44-45) and with leave of Court, 
paid the amount thereof into the Registry of the Court. 

The contentions of the appellants attempted to be raised 
against the validity of the award, and their objections 
to payment of the funds thereof into the Registry of the 
Court wrere without foundation either in fact or in law. 
The facts of record indicate an utter lack of good faith 
on their part, and that such alleged facts as they tried 
to urge upon the Court below were neither bona fide nor 
genuine. The interests of indispensable parties were 
ignored by them, including the United States of America, 
which was the party adversely affected by the arbitra¬ 
tion award made in favor of Willmore. Although they 
had every opportunity and the duty to do so appellants 
never once suggested that the United States Government 
be joined as a defendant, as required by the United States 
Arbitration Act (Title 9 U. S. Code), which is an integral 
part of the Private Laws. 

The alleged "findings" of Eugene D. Hegarty are nugatory and 
inoperative, and without binding effect upon any of the 
parlies hereto. 

The appellants, in their brief, base the greater part of 
their arguments upon the paper prepared by Eugene D. 
Hegarty under date of August 18, 1954, entitled “Find¬ 
ings of Arbitrator”, (R. 487-491; App. 147-155) a com¬ 
pletely discredited document, having no evidentiary value 
whatever, and shown by the record to be wholly nugatory 
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and inoperative. By repeated references to the contents 
of that paper, which consists of pure hearsay and the 
mere conclusions and opinions of the writer, for the most 
part unconfirmed by anything else in the record, appellants 
aparently hope to convince the Court that they thereby 
should be held to have presented in the District Court 
genuine and material issues of fact upon appellees motion 
for summary judgment. 

That the Court below considered that Mr. Hegarty’s 
document lacked materiality or probative force, is clearly 
evident in its order granting partial summary judgment. 
The following perfectly valid reasons may be stated as 
sustaining the Court’s view of the matter: 

1. The paper containing said “findings” was not prop¬ 
erly certified or authenticated. 

! 

2. The attempted incorporation of said ‘ * findings ’ ’ into 

the Answer (R. 50, 51; App. 50) by general reference to 
Civil Action No. 5139-54, to which the appellees were not 
parties, was insufficient to bring the same into the pleadings 
on this case. 1 Moore’s Federal Practice, 610-611, citing 
Schrade v. Camillus Cutlery Co. (N.D.N.Y.) 1917, 242 Fed. 
523; Jasper v. Hazen (1892) 2 N.D. 401, 51 N.W. 583; Lieb- 
ster v. Friedman (1920) 190 App. Div. 649, 180 N.Y. Supp. 
322; Actiebolaget Stille-Werner v. Stille-Scanlon (S.D.N.Y. 
1940), 83 D. J. Bull. 15, 3 Fed. Rules Serv. 10c2, Case No. 1; 
Hadley v. Rinke (S.D.N.Y. 1940), 81 D. J. Bull. 1, 3 Fed. 
Rules Serv. 10c2, Case No. 2; Oppenheimer v. F. J. Young 
& Co. (S.D.N.Y. 1943) 7 Fed. Rules Serv. 23Z2, Case No. 1; 
3 F.R.D. 220 j 

3. That portion of the agreement of June 19,1954, under 
which Mr. Hegarty undertook to write his alleged “find¬ 
ings’ ’ is shown by the record to have been revoked by the 
appellees fourteen days before he is alleged to have written 
them, and without appellees having made any submission 
to him, and said “findings” were therefore neither author¬ 
ized nor valid in any respect. The facts of the matter, as 
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disclosed by the record, are that having discovered the 
duplicity of the appellant Morris F. Luff, at the informal 
meeting held of July 31,1954 (R. 9; App. 9); his debasement 
of the agreement of June 19, 1954; his repudiation of the 
partnership relations between himself and the appellees, 
then and theretofore existing; and the fraudulent and de¬ 
ceitful representations pressed upon Mr. Hegarty by him, 
with apparent effect, in the absence of John W. Slacks (R. 
8; App. 8) and to the damage of both Mr. Slacks and Wil¬ 
lard J. Luff, said appellees, acting by and through their 
attorneys, wrote Mr. Hegarty, by registered mail, revok¬ 
ing that part of the agreement of June 19,1954, by which he 
had been appointed arbitrator between the partners (R. 
82, 83, 112-121; App. 60, 70-78). Disregarding this revo¬ 
cation, Mr. Hegarty, still apparently under the improper 
influence of Morris F. Luff, allegedly prepared said 
paper entitled “Findings of Arbitrator” (R. 487-491; 
App. 147-155). The appellees had never made any sub¬ 
mission to him but, on the other hand, had steadfastly 
refused to submit any data or information to him, as will 
be seen from his own language (R. 488, 491; App. 149 at 
bottom, 154, 155, and see also (R. 82, 83, 84; App. 60, 61). 
Even if these so-called “findings” were not invalid for 
the reasons above stated the fact that they did not con¬ 
stitute an award, and were not final or conclusive of any 
rights of any of the parties concerned in this action is shown 
on the face of the document (R. 491; App. 155). 

The appellees had the legal right to revoke the arbitra¬ 
tion by Mr. Hegarty at any time before submission had 
been completed and a valid and binding award had been 
made, and the appellants seem to concede that to be the 
law on page 19 of their brief. 

In 3 Am. Jur. pp. 891, it is said: 

“at common law the authority of an arbitrator is, in 
its nature revocable, and the general rule is that a 
naked executory agreement, not under authority of 
statute or rule of court, to submit to arbitration ex- 
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isting or prospective matters of difference is revocable 
by express act of either party or by implication of law 
at any time before submission is consummated by a 
valid award. (Many cases are here cited). The rule 
applies even if the parties have made an express cov¬ 
enant not to revoke, for in the nature of the agreement, 
the only power of the arbitrators to render a valid 
award rests upon the continuing consent of the parties. 
A court has no power to take away the right; of a 
party expressly to revoke his agreement to submit to 
arbitration.” 


In Tejas Development Co. v. McGough Bros. 165, F. 2d 
276, the Court said: 

“It is mutually agreed that the decision of the arbitra¬ 
tor shall be a condition precedent to any right of; legal 
action that either party may have against the other. 
There is no clear statement that the award is to be 
final, but it is implied in the agreement to have judg¬ 
ment entered on it. It is clearly agreed that the deci¬ 
sion of the arbitrator must precede any action by 
either party. The two other things show that arbi¬ 
tration and not court trial is to settle a dispute. This 
is the very sort of agreement that the law says cannot 
be enforced so long as it is executory. The attempt 
to agree that it shall be specifically enforced amounts 
to nothing, for it cannot change the law. The agree¬ 
ment, however, is not wholly void as contrary to public 
policy, for the law favors willing arbitration. It may 
even give damages for a wrongful breach, as we have 
seen. But the law does not favor unwilling arbitra¬ 
tion, and therefore permits either party to make a 
timely withdrawal from such contracts, and even from 
an actual submission prior to a^vard.” 

To the same effect are the following cases: 

Paulson v. Manske, 126 Ill. 72; 18 N.E. 275. 

Ins. Co. of North Carolina v. Kempner, 132 Ark. 215, 
200 S.W. 986. 

Toledo S.S. Co. v. Zenith Transp. Co., 184 Fed. 391; 
106 C.C.A. 501 
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Memphis Trust Co. v. Brown-Ketchum Iron Wks., 166 
Fed. 398; 93 C.C.A. 162. 

' Dickson Mfg, Co. v. Amer. Locomotive Co., 119 Fed. 
488. 

Munson v. Straits of Dover S.S. Co., 99 Fed. 767; 102 
Fed. 926. 

Oregon etc. Bank v. America Mfg. Co., 35 Fed. 22. 
Tobey v. Bristol County, 23 Fed. Cas. No. 14,065. 

Also an agreement to arbitrate may be waived by either 
party: 

Almacenes Fernandez S.A. v. Golodetz, 148 F. 2d 625; 
161 A.L.R. 1420. 

Gallion Iron Wks <& Mfg. Co. v. J. 0. Adams Mfg. Co., 
128 F. 2d 411. 

1 American Sugar Refining Co. v. The Anaconda, 138 
F. 2d 765; aff’d 64 S. Ct. 863; 88 L. Ed. 1117. 

With the revocation and consequent invalidity of Mr. 
Hegarty’s “findings’’, the case of the appellants as pre¬ 
sented on this appeal falls completely apart, for they have 
placed reliance, not only in their brief, but throughout the 
record, upon quotations and references to his “findings”. 
In any event, the document was inadmissible to prove the 
truth of its contents, and therefore could not have been 
held to present any issue of material fact. 

The appellants contend that, granting that Mr. Hegarty’s 
authority as arbitrator between the partners was revoked 
by the appellees, the effect of such revocation was to revoke 
also his authority to sit as a member of the Board of Arbi¬ 
trators, because they argue that an agreement cannot be 
rescinded in part, but must be rescinded in toto, and that 
appellees could not “rescind the bad part and keep the 
good part.” Placing their own interpretation upon the 
facts of this case, and pursuing an entirely false premise, 
which has no relation to the situation in this case, appel¬ 
lants proceed to cite, on page 19 of their brief, cases which 
likewise have no application to the facts here involved. 
Those cases involve circumstances where settlements or 
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other agreements have been made between the parties as 
the result of which payments or other benefits have passed 
between them, and hold that one party may not rescind the 
agreement and at the same time retain the payment or 
other benefit derived therefrom, but must make the rescis¬ 
sion entire by returning such payment or benefit, or other¬ 
wise restoring the parties to their pre-existing status. 
Manifestly the rule of those cases has no bearing upon the 
facts in this case, which, insofar as the question under 
discussion is concerned, involve solely the law applicable 
to the revocation of arbitration agreements, as hereinabove 
set forth. 

The language of the agreement of June 19, 195$ show's 
that it was for the accomplishment of two separate, dis¬ 
tinct, and unrelated objectives and was, therefore, sever¬ 
able. First, the partners agreed to have their “relations” 
inter partes arbitrated. What w'as to be arbitrated is not 
clear from the instrument. In this portion of the agree¬ 
ment, the partners signed and agreed as individuals— 
severally. The second portion concerned an entirely sep¬ 
arate objective, to wit: the selection of the arbitrator to 
be appointed by Willmore under the Private Laws; then 
in course of enactment. The three partners, acting jointly 
as such, made the appointment of Mr. Hegarty to the Board 
of Arbitrators, which carried with it authority to join v'ith 
the appointee of the Secretary of Commerce in the selec¬ 
tion of the third arbitrator, and to sit in judgment upon 
Willmore’s claims in arbitration proceedings between Will- 
more and the United States. The agreement made by the 
parties as individuals to arbitrate between themselves, 
even though contained in the same document, in no w'ay 
affected the matter of the joint appointment of Mr. Hegarty 
to the Board of Arbitrators. 

It is clear, therefore, that the agreement of June 19, 
1954, being severable, the part by which Mr. Hegarty was 
appointed to sit as a member of the Board of Arbitrators 
remained unrevoked. There is certainly no genuine issue 



36 


as to the material fact disclosed by the record that Mr. 
Hegarty sat upon the Board of Arbitrators from the date 
it was constituted, July 26,1954, until the award was made 
on January 13, 1955, and that during that time the appel¬ 
lees, on October 2, 1955, submitted the claims of Willmore 
to the Board (R. 13, 31, 85, 197; App. 12, 31, 62, 99), par¬ 
ticipated fully in the formal hearings of the Board on 
November 8, 9,10,13,17, and 18,1954 (R. 197,198; App. 99, 
100); that the appellants filed claim for $2,700,357.37 with 
the Board, on behalf of themselves (R. 1, 31, 197; App. 11, 
35, 99); that Morris F. Luff appeared and fully participated 
in the hearings of said Board on November 8, 9, 10, 13 and 
17,1954 (R. 197; App. 99); and that Ruth K. Luff appeared 
at the hearing on November 13, 1954 (R. 197; App. 100). 
Neither the appellees or appellants entered any objection 
to the Board or to the qualifications or authority of either 
of its members, and no exception, objection, appeal, or 
request for further hearing was presented to the Board 
at any time by any of said parties (R. 14, 197, 198; App. 
13, 100). 

The question of whether or not, in revoking Mr. Hegar¬ 
ty’s authority to arbitrate between the partners inter 
partes, the appellees also necessarily revoked his appoint¬ 
ment as a member of the Board of Arbitrators, has no 
weight or materiality in the case, because the matter is 
completely and finally disposed of, as a matter of law, by 
the fact of the submission by all parties hereto of their 
claims to the Board of which Mr. Hegarty sat as a member, 
and their full participation in its proceedings without ob¬ 
jection being made to the Board or any of its personnel, 
and without afterward following any proper procedure for 
questioning its qualifications, authority, or award. These 
actions of the parties confirmed and ratified Mr. Hegarty’s 
appointment and qualifications to act as an arbitrator of 
the claim between Willmore and the United States, and 
amounted to a waiver by the appellees of any revocation 
by them affecting his appointment to the Board that could 
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be possibly founded upon a construction of their letter 
of August 4, 1954. 

Seely v. Felton, 63 Ill. 101. 

Hines v. Zeigfeld, 226 N.Y.S. 562, 222 App. Div. 543. 

Wynne v. Greenleaf-Johnson Lumber Co., 179 N.C. 320, 
102 S.E. 403, 8 A.L.R. 1081. 

The contentions of the appellants with respect to this 
phase of the case, therefore, raised no genuine issue of any 
material fact sufficient, as a matter of law, to have reqqired 
the Court below to deny appellees motion for partial sum¬ 
mary judgment 

The appellant Ruth K. Luff is not a party in interest 

Appellants attempted to persuade the Court that the 
June 1954 agreement was actually signed by Willard J. 
Luff, Morris F. Luff, and Ruth K. Luff. Nothing in the 
long history of the partnership and its activities, as 
shown by the record, could influence a court of law to at¬ 
tach any materiality or weight to the pretense now made 
by appellants that Ruth K. Luff, and not John W. Slacks, 
was the third party to said agreement, when the appel¬ 
lants actually admitted in paragraph 14 of their Answer 
(R. 50; App. 50), that the agreement was executed by 
Willard J. Luff, Morris F. Luff, and John W. Slacks, 
as alleged in paragraph 14 of the Complaint (R. 7, 8; 
App. 7, 8). 

The falsity of the alleged document, on the other hand, 
is well established. The interest of Ruth K. Luff in the 
partnership Willmore Engineering Company appears no¬ 
where, except in the caption. Mr. Hegarty himself, in 
his alleged so-called “findings”, so freely quoted by the 
appellants, stated under date of August 18, 1954 (R. 487; 
App. 148), that the agreement by which he was appointed 
was signed by Willard J. Luff, Morris F. Luff, and John 
W. Slacks (R. 487; App. 148), and the name of Ruth K. 
Luff is not mentioned by him anywhere in that writing. 
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Mr. Slater’s affidavit, upon which appellants also rely 
so heavily (R. 195, 196; App. 97, 98) avers that he was 
present when Willard J. Luff, Morris F. Luff, and Eu¬ 
gene D. Hegarty affixed their signatures to the June 19, 
1954 agreement which he witnessed. He makes no men¬ 
tion of Ruth K. Luff as a party to the agreement. 

Mr. Hegarty, as Willmore’s appointee to the Board of 
Arbitrators, signed and made oath to the award, along 
with his co-arbitrators, and certified to the Secretary 
of Treasury of the United States that he was “appointed 
arbitrator by Willard Luff, Morris F. Luff, and John 
W. Slacks, partners of the Willmore Engineering Com¬ 
pany,” and a true copy of the June 19, 1954 agreement, 
signed by said three partners, is attached to the award 
(R. 35, 36; App. 38, 39; and see also R. 107; App. 99). 
No genuine issue of any material fact as to what was 
the true agreement of June 19, 1955, and who were the 
true signers thereof, could therefore exist in the case. 

The members oi the partnership of Willmore Engineering Com¬ 
pany for whose relief Private Laws No. 495 and 501, 83rd 
Congress, 2d Session were enacted are Willard J. Luff, John 
W. Slacks and Morris F* Luff. 

Appellants desire to impress upon the Court that, be¬ 
cause of the dissolution which occurred by operation of 
law in 1945, and the alleged “abandonment” of the part¬ 
nership by Willard J. Luff and John W. Slacks, the sole 
asset of the firm became the property of the first persons 
who might lay hands upon it, and that appellants did so. 
Nothing could be farther from the true facts and the 
law applicable to this case. 

Appellants allege that they continued to use the name 
of Willmore Engineering Company without objection 
by the appellees, but offer no proof that they were en¬ 
gaged in carrying on any business for which the origi¬ 
nal partnership was formed. Under the District of Co¬ 
lumbia Code, they w r ere, confessedly violating the law, be- 
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cause neither of them is an engineer entitled to practice 
as such. Apparently they intend to intimate that they 
were engaged in the business of trying to collect the claim 
of the Willmore Engineering Company against the United 
States for services and expenses incurred in the produc¬ 
tion of winches for the Government during World War II, 
having secretly formed a husband-and-wife partnership 
some time after 1949, and are entitled to a profit of over 
two million dollars for allegedly inducing Congress to 
enact the Private Laws for their benefit. 

The allegations of the appellants, spread through the 
record and their brief, and based upon the aforesaid in¬ 
valid and unauthorized “findings” of Eugene D. Hegarty, 
to the effect that John W. Slacks “withdrew” from the 
partnership in 1948, and Willard J. Luff “abandoned” 
the partnership in 1949, even if they were true, are of no 
legal significance. There is no evidence in the record that 
either of the appellees ever relinquished, assigned, trans¬ 
ferred, or in any manner released their interest in the 
sole asset of the partnership, consisting of its claim 
against the Government, to the appellants, or anyone 
else. To the contrary the evidence of their continuous ac¬ 
tivity and diligent pursuit of the claim permeates the rec¬ 
ord, which shows that at the time the appellants aver that 
the appellees had “abandoned” the firm, they were ac¬ 
tively engaged in prosecuting the claim before the Mari¬ 
time Commission, the Appeal Board, Office of Contract 
Settlement (R. 317-329; App. 115-118), in the United 
States Court of Claims (R. 81, 122-132, 287-296; App. 
58, 79, 107-113), presenting the claim before the Judi¬ 
ciary Committee of the House of Representatives ()Efc. 5, 
6, 20-23, 84, 85; App. 4, 5, 19-26, 61, 62), defending the 
civil fraud case and prosecuting counterclaims therein 
(R. 25-27, 392-411; App. 29-34, 130-140), appointing Will- 
more’s member on the Board of Arbitrators (R. 8, 36; 
App. 8, 39), with all of the intervening and essential ef¬ 
fort, time and attention that these matters necessitate. 
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The fact that Willard J. Luff obtained engineering work 
in Harrisburg, Pennsylvania, a couple of hours from 
Washington, D. C., to enable him to support his family 
and himself, is no evidence of his “abandonment” of his 
interest in the assets of the dissolved partnership, par¬ 
ticularly when, as the record shows, the partners’ attorney 
in Washington was, throughout all of the proceedings 
that took place after September, 1949, when he was re¬ 
tained, actively engaged in the prosecution and protec¬ 
tion of the legal interests of Willmore and its partners. 

While all this constructive work and effort looking to 
the collection of the partnership claim was under way in 
the years 1948 to 1954, was Morris F. Luff secretly har¬ 
boring in his breast a fraudulent scheme to supplant and 
cheat his partners? W r hen he joined with his partners 
in December, 1949 as plaintiffs in the Court of Claims 
action, and attended the hearing in said Court with the 
partnership attorney on October 2, 1951, and was there 
served with a summons in the civil fraud case in the Dis¬ 
trict Court, and when he stood before the Committee of 
Congress in the Spring of 1952 and testified with his 
brother Willard, urging that the Congress create a remedy 
for the relief of Willmore, and when he testified on his 
oath before Judge Moore and the jury in the District 
Court in the civil fraud trial in March, 1953, and aided 
in convincing the Court of the good faith of Willmore’s 
transactions and claims, was he deceiving his partners, 
his attorney, and Congress, and the Court? Was he con¬ 
cealing from all of these that instead of Willard J. Luff, 
John W. Slacks and himself being the partners of Will¬ 
more, he and his wife w-ere the real partners, the real 
owners of the claim of Willmore against the United 
States and that it was his intention to so claim at such 
time as their efforts to collect the claim of Willmore 
against the United States should meet wuth success? That 
is the import of appellants’ contentions in this case. If 
appellants’ averments in this respect are to be accepted 
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as true, then Morris F. Luff is the partner who “aban¬ 
doned” Willmore, not the appellees. Appellees submit 
that no lengthy argument is necessary to demonstrate that 
such contentions do not constitute good faith, and do not 
possess those qualities of bona tides and genuineness es¬ 
sential to the presentation of a material issue of fact suffi¬ 
cient to have influenced the Court below against granting 
the appellees motion for summary judgment. 

It is the well settled rule of law that a partnership does 
not terminate upon dissolution, but continues, as between 
the partners, until its affairs are wound up, its assets col¬ 
lected and liquidated, its debts paid, and a settlement is 
completed between the partners. 

In McKinley v. Long (1949), 88 N.E. 2d 382; 227 Ind. 
637; 23 A.L.R. 2d 577, the Court quoted 47 C. J. p. 1122, 
Sec. 791, as follows: 

“The view is generally taken that after dissolution 
the partnership continues in a limited sense in re¬ 
spect to past transactions and existing assets. This 
include the winding up or liquidation of partnership 
affairs, which in turn includes in general the per¬ 
formance of existing contracts, the collection of debts 
or claims due the firm, and the payment of firm debts.” 

In McClennen v. Commissioner of Internal Revenue, 1 
Cir., 131 F. 2d 165; 144 A.L.R. 1127, the Court said: 

“In the absence of a controlling agreement in the 
partnership articles the death of a partner dissolves 
the partnership. The survivors have the right and 
duty, with reasonable dispatch, to wind up the part¬ 
nership affairs, to complete transactions begun but 
not then finished, to collect the accounts receivable, to 
pay firm debts, to convert the remaining assets into 
cash, and to pay in cash to the partners and the legal 
representative of the deceased partner the ' net 
amounts shown by the accounts to be owing to each 
of them in respect of capital contributions and in re¬ 
spect of their shares of profits and surplus. The rep¬ 
resentative of a deceased partner does not succeed 
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to any right to specific partnership property. In sub¬ 
stance the deceased partner’s interest, to which his 
representative succeeds, in a chose in action, a right 
to receive in cash the sum of money shown to be due 
him upon a liquidation and accounting. These sub¬ 
stantive results may be rationalized upon a theory of 
the partnership “entity”. Cf. Learned Hand, J., in Re 
Samuels and Lessor, D.C.S.D.N.Y. 1913, 207 Fed. 195, 
198. The same substantive results are reached under 
Uniform Partnership Act which, in form at least, 
proceeds on the aggregate theory. See Crane, The 
Uniform Partnership Act—A Criticism, 28 Harvard 
L. Rev. 762 (1915).” 

The foregoing quotations state the rule established by 
the great weight of authority in the United States, and the 
rule adopted by the Uniform Partnership Act. Exempli¬ 
fication of the rule will be found in the following cases: 

Sutherland v. Mayer, 271 U.S. 272; 46 S.Ct. 538; 70 L. 
Ed. 943. 

Zimmerman v. Harding, 227 U.S. 489; 33 S.Ct. 387; 57 
L. Ed. 608. 

Clay v. Freeman, 118 U.S. 97. 

Karrick v. Hannaman, 166 U.S. 328, 336. 

Pearce v. Ham, 113 U.S. 585. 

Ambler v. Whipple, 87 U.S. 546; 20 Wall. 546; 22 L. Ed. 
403. 

Pomeroy v. Helvering, 62 App. D.C. 364; 68 F. 2d 411. 

Ickes v. Gazzam, 65 App.D.C. 347; 83 F. 2d 603. 

Lamborn v. United States (Ct.Cl. 1946), 65 Fed Supp. 
569. 

Lapenta v. Lettieri, 172 Conn. 377; 44 Atl. 730; 77 
A.S.R. 315. 

Ellicot-Lewis Elec . Co. v. Hansman (1932), 158 Atl. 626; 
104 Pa. Sup. Ct. 322. 

Webber v. Rosenberg (1945 ) 64 N.E. 2d 98; 318 Mass. 
768. 

Hazen v. Warwick (1926) 152 N.E. 342; 256 Mass. 302. 

Vender plow v. Fredericks (1948) 32 N.W. 2d 718; 321 
Mich. 483. 
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Carlson v. Phillips (1946) 63 N.E. 2d 193; 326 III. App. 

594. 

Hurley v. Hurley (1952) 91 Atl. 2d 674. 

Vangil v. Vangil (1935) 254 Pac. 2d 919; 116 Calif. App. 

615. | 

Hentges v. Wolff (1954) 61 N.W. 2d 748; — Minn. —*. 

Ehrmann v. Stitzel, 121 Ky. 751; 20 S.W. 275; 123 A;S.R. 

224. 

Nelson v. Maitch, 36 Utah 122, 110 Pac. 865; AnmCas. 

1912D 1242; Note 35 L.R.A. (NS) 185. 

Raymond v. Vaughn, 128 Ill. 256; 21 N.E. 566; 15 A.S.R. 

112; 4 L.R.A. 440. 

See also: j 

Consaid v. Cummings, 222 U.S. 262; 32 S.Ct. 83; 56 

L. Ed. 192. 

In the absence of a distinct and specific agreement to 
that effect, the assets of the firm would not become the 
property of any new or successor “partnership”, or any¬ 
one else. Grafton v. Paine, 7 App. D. C. 255. 

A number of cases are cited by the appellants on page 
24 of their brief as holding that if a partner abandons 
the partnership, and other partners continue the business 
and make profits from their operations, the continuing 
partners are not accountable for such profits to the part¬ 
ner who withdrew from the business. Such cases are en¬ 
tirely aside from the point in this case. The facts in 
those cases show that the partnership business was in 
the course of being conducted by the partners as going 
concern, not dissolved or in the process of winding up 
their affairs, and the cases cited are clearly distinguish¬ 
able from the case at bar. 

At the bottom of page 22 of their brief, appellants con¬ 
struct another false premise, based upon their unfounded 
assumption that their alleged efforts to secure enactment 
of a bill for the relief of Willmore constituted a continua- 
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tion by them of the business of the Willmore partnership 
after dissolution"tne alleged “withdrawal” or “abandon- 
ment” thereof by the appellees. They attempt to liken the 
assumed situation to the dry hole in Forbes v. Becker, 150 
Okla. 280, 1 P. 2d 721, and the continuing law partnership 
in Denver v. Roane, 99 U. S. 355, 361, 25 L. Ed. 476. These 
cases do not even support the premise stated, and certainly 
have no application to the facts in this case. The appel¬ 
lants admitted in their Answer that after August, 1945, 
when the winch production project ended, Willmore neither 
planned or undertook any further business. The winding 
up of the affairs of a partnership after dissolution, and 
collection of its assets does not amount to a carrying on of 
the business of the firm, and the receipt by one of the 
partners of an asset of the dissolved firm does not entitle 
him to claim it as a profit to himself derived from whatever 
efforts he might have exerted to collect it. He becomes a 
trustee, and holds the asset for the benefit of his partners, 
and the firm creditors, who are entitled to a priority inter¬ 
est therein. These principles are so fundamental in the 
law of partnership that it seems unnecessary to cite author¬ 
ities upon the point. 

Examination of the cases cited by appellants on page 
24 of their brief shows that all of said cases are inapplicable 
here, because the basic premises for which they are cited 
are not present in this case. 

It is clear, therefore, that the appellants failed to present 
to the District Court any legal support with respect to their 
contentions, and that the Court was correct in determining, 
as a matter of law, that Willard J. Luff, John W. Slacks, 
and Morris F. Luff are the members of Willmore Engineer¬ 
ing Company for whose relief Private Laws Nos. 495 and 
501, 83rd Congress, 2nd Session were enacted. 

The fact is plain upon the face of the record that over 
the years from 1943 to 1954, Morris F. Luff held himself 
out as partner with his brother, Willard, and the third 
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partner, Mr. Slacks, in Willmore Engineering Company 
He is estopped now to deny the fact. McGrath v. McGrath, 
55 App. D. C. 221. 

i 

Statute of Limitations is not applicable. 

The appellants attempted to raise an issue with refer¬ 
ence to the applicability of the statute of limitations, but 
adduced no evidence in support of such defense. The law 
on the subject, applicable to the case, is that where part¬ 
nership affairs are being liquidated and in process of wind¬ 
ing up, without antagonism between the partners, or cause 
for judicial interference, assets are in the course of being 
realized, debts extinguished; and no settlement has been 
made between the partners, the statute of limitations has 
not begun to run. Riddle v. Whitehill, 135 U. S. 621; 
Thomas v. Hurst, 73 Fed. 372. 

Singer v. Friedman, 66 App. D. C. 191, 85 F. 2d 690, and 
other cases cited by appellants, where there had been a 
settlement between the partners and a final winding up of 
the partnership affairs, are not applicable to this case. 
Furthermore, this is not a suit for any accounting from 
Morris F. Luff in any respect whatsoever. 

The Private Laws were not enacted until July, 1954, and 
the award of the arbitrators did not occur until January, 
1955. The appellees ’ cause of action herein did not accrue 
until they had notice of the hostile and fraudulent actions 
and claims of Morris F. Luff in the period from July 31, 
1954 to January 13,1955. 


Laches 

The defense of laches is not available to appellants. This 
is not an action to recover anything from them; to the 
contrary, it is an action for judgment declaratory of the 
rights of all the parties with respect to the award made 
on January 13,1955. The cause of action arose then. The 
suit was filed February 7,1955. There was therefore prac- 


tically no delay whatsoever. Moreover, appellants show 
utterly no facts to sustain their pretended defense of 
laches, nor any prejudice to themselves. See Baker v. 
Cummings, 4 App. D. C. 230; Tevander v. Ruysdael, 253 
Fed. 918; cert. den. 248 U. S. 485; Lant v. Manley et al. 75 
Fed. 627; Kentucky Black Cannel Coal Co. v. Sewell, 249 
Fed. 840; Estep v. Kentland Coal Co. 239 Fed. 622; Mclver 
v. Norman (1949) 187 Oreg. 516; 205 Pac. 2d 137. 

In regard to appellants' motion lor summary judgment of dismissal. 

On page 8 (lines 14 and 15) of their brief, appellants 
state that their motion for summary judgment of dismissal 
was denied without hearing, and on page 32 (par. 6) when 
referring to the same motion they use the words “without 
even a hearing”. The statements imply that Judge Mat¬ 
thews arbitrarily denied or refused them the right to a 
hearing. Appellants having departed from the record to 
make the statements, appellees think they should inform 
this Court that counsel for appellants wrote a letter to 
Judge Matthews dated June 23, 1955 wherein he stated, in 
part, as follows: 

####*#* 

“* * * I understand that the motion for summary 
judgment of dismissal has been referred to Your 
Honor. On the motion card filed with the motion, I 
asked for an oral hearing. I am willing to submit 
the motion on the memoranda of points and authori¬ 
ties without oral argument, if that is agreeable to 
the Court, in order that both motions may be consid¬ 
ered at the same time.” 

#*#*•*« 

The other motion referred to was appellees’ motion for 
partial summary judgment, which had been argued and was 
then held under advisement by the Court. 
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CONCLUSION 

The District Court did not err in granting appellees 
motion for partial summary judgment and entering its 
judgment of August 29,1955, for the reason that the plead¬ 
ings and admissions on file, and the affidavits and duly 
authenticated exhibits presented by the appellees in sup¬ 
port of said motion, show that there was no genuine issue 
as to any material fact, and that appellees were entitled to 
said partial summary judgment, as a matter of law. No 
error occurred affecting substantial rights of the appel¬ 
lants. 

Said judgment of August 29, 1955, should therefore be 
affirmed. j 

Respectfully submitted: 

R. Sidney Johnson, 

Union Trust Building, ; 
Washington 5, D. C. 

J. Richard Earle, 

900 F Street, N. W., 
Washington 4, D. C. 

Attorneys for Appellees, j 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 12,953 


MORRIS F. LUFF 
and 

RUTH K. LUFF, 

Appellants, 

v. 

WILLARD J. LUFF 
and 

JOHNW. SLACKS, 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS’ PETITION FOR REHEARING IN BANC 


Appellants, Morris F. Luff and Ruth K. Luff, present this, their 
petition for a rehearing herein, and request that such rehearing be had in 
banc, and in support thereof respectfully show: 

1. The judgment of this Court of May 17, 1956, is considered by ap¬ 
pellants to be ambiguous and not in accordance with the facts disclosed by 
the record. 

2. The second sentence of this Court’s recital erroneously states: 

’’After August, 1945, the winch production project 
having been completed, the partnership was no longer 
active and was winding up its affairs . ” (Underscoring 
added) 

Appellees’ complaint filed in the lower court (par. 6, Joint App. 2, 3) 
alleges that: 
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TT The duration of said partnership was confined 
and limited to the performance of said winch production 
project for the Maritime Commission, and upon the 
completion of that work, in or about August, 1945, it 
ceased to be active as a going concern. It had at no time 
engaged in any other business * * * and after August, 1945, 
no further business was planned or undertaken by said 
partnership. Upon the completion of said winch produc¬ 
tion project it became and was dissolved except for the 
limited purpose of liquidating its affairs and winding up 
its business. ” (Underscoring added) 

Since the partnership had no business other than the winch produc¬ 
tion project, when that was finished, it had no "affairs” to liquidate or 
"business" to wind up. The answer admits that the partnership was dis¬ 
solved and alleges that the dissolution was complete, final and absolute 
after October 1, 1949. (App. 48, par. 6). Eugene D. Hegarty, the ar¬ 
bitrator appointed to determine the relationship of the parties and to be 
a member of the arbitration board established by legislation, after find¬ 
ing that Slacks finally withdrew from the partnership in 1948, determined 
that 


"I find clear and convincing evidence that Willard 
J. Luff in October, 1949 announced his withdrawal from 
all activity, responsibility, and liability for anything 
Morris F. Luff might thereafter do in connection with 
Willmore Engineering Company, and positively stated 
his belief in the futility of further efforts to collect the 
claim against the Government. " 

In a sworn statement in the record the following appears: 

" * * * at the time of final dissolution , all assets 
of Willmore Engineering Company, except a dormant 
claim against the Government, had been distributed by 
Willard J. Luff. There was no good will and no necessity 
for the appointment of a receiver or for other continua¬ 
tion of the partnership after dissolution." (App. 90) 
(Underscoring added) 


Accordingly, there is no factual foundation in the record for the 
quoted sentence from the recital of this Court. If that sentence is material 
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and necessary to the validity of the decision, and we assume that it is or 
it would not have been used, it states a disputed fact which cannot prop¬ 
erly be resolved without the introduction of evidence at a trial on the mer¬ 
its in this case. 

3. This Court recites the entry of a partial summary judgment by 
the lower court and states, 

tT We hold that it was correctly entered”, which is then followed by 
the detached word, '’Affirmed”. 

The decision does not state that the lower court’s judgment is cor¬ 
rect or sound in law, but merely states that it was "correctly entered”. 

Does that mean that the clerk "correctly entered” the judgment on 
the docket and that the fact of such entry is "affirmed”, or does it consti¬ 
tute an affirmation that appellants’ six specifications of reversible judi¬ 
cial error committed by the lower court are errors, or is it a declination 
to rule on the legality of the partial summary judgment of the lower court? 
Does it merely affirm the correctness of the entry on the docket, thus 
creating latent ambiguities, leaving all questions unreviewed ? Did this 
Court disregard the Constitution of the United States by affirming the de¬ 
nial by the lower court of the right of trial guaranteed by the Seventh Amend¬ 
ment to the Constitution of the United States ? 

Appellants believe they are entitled to know precisely whether this 
Court upholds the reversible judicial error of the lower court in denying 
them their Constitutional right of trial in order to defend themselves 
against unfounded, malicious, and false charges of fraud and deceit. 

4. At page 45 of their brief, appellees state that 

"The appellees’ cause of action did not accrue until 
they had notice of the hostile and fraudulent actions and 
claims of Morris F. Luff * * *”, 

which is equivalent to saying that theretofore they had no cause of action 
and that it was created only by the "hostile and fraudulent actions and 
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claims of Morris F. Luff." In spite of the admission of appellees that 
they had no cause of action except for fraud and deceit, the lower court, 
without a trial, entered its judgment from which this appeal was taken in 
the absence of any evidence whatever of such fraud and deceit and in the 
face of emphatic denials by appellants and their equally energetic demands 
for a trial and proof, if any exists, of such fraud and deceit. 

CONCLUSION 

The question of the right of a litigant to a trial, to require the produc¬ 
tion of evidence to sustain charges against him, the right to cross-examine 
his accusers, and himself to testify in open court, are issues of general 
application involved in many cases in this and other jurisdictions. Those 
questions, therefore, are of great importance, not only to these appellants, 
but to the public in general, as well as to public officials concerned with 
the administration of justice. Appellants feel, therefore, that their appeal 
and the questions involved therein should be given the careful consideration 
of the entire membership of this Honorable Court. 

WHEREFORE, for the foregoing reasons, appellants submit that a 
rehearing should be granted, and respectfully request that such a rehearing 
be in banc. 

Respectfully submitted, 

RICHARD L. MERRICK 
1624 Eye Street, N.W. 

Washington 6, D. C. 

Attorney for Appellants 

CERTIFICATE OF COUNSEL 

I, Richard L. Merrick, attorney for appellants, hereby certify that 
the foregoing petition for rehearing is presented in good faith and not for 
purposes of delay. 


RICHARD L. MERRICK 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,953 
October Term, 1955 


MORRIS F. LUFF 
and 

RUTH K. LUFF 

Appellants 

v. 

WILLARD J. LUFF 
and 

JOHN W. SLACKS 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


REPLY BRIEF FOR APPELLANTS 


Appellees’ Brief Deficient 


Appellees’ answer brief completely ignores the six clearcut ques¬ 
tions submitted by this appeal and says that the only question is 

’Whether the appellants raised any issue of mater¬ 
ial fact in opposition to appellees’ motion for a partial 
summary judgment. ” 

On March 3, 1955, appellees 

’’aver that their claims and the claims of the de¬ 
fendants, Morris F. Luff and Ruth K. Luff, are adverse 
and conflicting. ” (R. 56, App. 55) 
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On April 20, 1955, appellees, in direct contravention of their own 
averment above quoted, in their motion for partial summary judgment, 


’’there is no genuine issue of any material fact 
as to who said partners are” (R. 58, App. 56). 

Do the appellees have any credibility left? 

Appellees on August 4, 1954, in a letter to Eugene D. Hegarty said: 

’’You are further advised that our clients deny 
that the agreement in writing entered into between 
themselves and Morris Luff on June 19, 1954, to 
which you also were a signator, is valid or binding 
upon any of the alleged parties thereto, and aver 
that said agreement is void and of no effect what¬ 
soever” (R. 112, App. 72). 

Appellees, at the bottom of page 36 of their brief, after recounting 
some of appellees’ actions between August 4, 1954, and December 28, 

1954, say that those actions of appellees 

’’amounted to a waiver by the appellees of any 
revocation by them. ” 

They forgot that on December 28, 1954, after, as they now say their ac¬ 
tions waived their revocation, they wrote to Mr. Hegarty again and through 
their counsel sought an answer from Mr. Hegarty, saying 

’Write me in answer to this letter, setting forth 
the true situation, to-wit, that Willard J. Luff and John 
W. Slacks have both long since terminated your author¬ 
ity to act as their arbitrator, revoked and repudiated 
the agreement of June 19, 1954, and refused to be bound 
by any decision on your part” (R. 121, App. 78). 

Now the appellees are completely enmeshed in their own mendacity. They 
have stripped themselves of any vestige of credibility and want this Court 
of Appeals to rescue them from their predicament by operation of law. 

They cannot now suppress or retract those inconsistent letters, averments 
and actions, so they argue that all their own words, documents and actions 


are meaningless. Appellees want to desert and abandon their own aver¬ 
ments just as they deserted and abandoned the partnership, and escape 
the consequences of their breach of contracts, desertion and abandonment, 
by labeling their own anserine actions, ’’Operation of Law”. What Law? 

In opposition to the motion for summary judgment appellants sub¬ 
mitted to the court below on May 26, 1955, five items of undisputed facts 
and six items of disputed facts to be resolved by a trial (R. 148, 149, 

App. 85, 86) as previously ordered by the court (R. 143, App. 82). Aside 
from the clearly specified genuine issues of material facts, the appellees 
alleged fraud and deceit against the appellants. Those allegations were 
denied with demands for trial and proof. Bona fides is always a genuine 
issue of material fact when alleged and denied. It was reversible error 
for the court below to ignore those issues, preclude a trial, and re¬ 
create a partnership by operation of law based on averments and docu¬ 
ments offered by appellees and now discredited by them as meaningless. 

RUTH K. LUFF AS PARTY IN INTEREST 

Appellees’ anserine brief says, at pages 17 and 37, that 

’’Ruth K. Luff is not a party in interest” 

’’The interest of Ruth K. Luff appears nowhere 
except in the caption. ” 

Appellees sued Ruth K. Luff and charged her with fraud and deceit. 
In their original complaint alone they made her interest appear twenty- 
nine times, exclusive of the caption. More mendacity. Appellees delib¬ 
erately misquoted the record when they said at page 37 of their brief that 

’’appellants actually admitted in paragraph 14 of 
their answer that the agreement was executed by Wil¬ 
lard J. Luff, Morris F. Luff, and John W. Slacks, as 
alleged in paragraph 14 of the complaint” (R. 50, App. 
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Appellants admitted the making of the agreement ’’but deny each 
and every other allegation therein contained, not specifically admitted” 

(R. 50, App. 50). More of appellees’ mendacity. 

There was and is only one original of the June 19, 1954, arbitra¬ 
tion agreement. It was produced as detailed (R. 189-191, App. 93-95) and 
admitted by all parties concerned without question at the only meeting of 
the arbitration board ever attended by all parties concerned. Appellants 
attended that meeting for the sole purpose of demanding that the board of 
arbitrators disqualify themselves, which they refused to do, and the ap¬ 
pellants thereupon filed Civil Action No. 5139-54 in the court below against 
two of the purported arbitrators of that purported board (R. 481-486, App. 
141-146). 

Appellees anserine brief overflows with mendacious animosity when 
they say that the averments of appellants with reference to the execution of 
the June 19, 19 54, arbitration agreement by Ruth K. Luff ’’are too incredible 
to be accepted by any reasonable mind” (Page 17 of Appellees’ Brief). Ap¬ 
pellants’ averments are the incontrovertible ultimate truth and facts not 
affected by appellees’ sneering contumely. Appellants stand by their aver¬ 
ments, and do not seek to avoid them ”by operation of law”. Appellees’ 
sneering, exasperated derision is neither a valid argument nor the prod¬ 
uct of a reasonable mind. It is the self-destructive admission of appel¬ 
lees’ inability and unwillingness to cope with the truth and the facts. 

The only signers of the arbitration agreement on June 19, 1954, 
were Willard J. Luff, Morris F. Luff and Ruth K. Luff, in the presence 
of Eugene D. Hegarty, who signed his acceptance on that date. The where¬ 
abouts of John W. Slacks was unknown then to these appellants, as it had 
been unknown for the six years previous thereto. Appellees’ counsel was 
not present and had nothing to do with the making of that agreement. It is 
clear a simple one-sentence document as the language on a one dollar bill. 
Appellees’ counsel professed to see two contracts with the twisted shadows 
of other words jiggling dizzily through the document. It cannot be read 
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minus one phrase without ruining its syntax. It cannot be read as two 
contracts nor can two separate purposes or objectives be found in it. 
That contract provides 


T WE, THE UNDERSIGNED, for the (singular) 
purpose of finally resolving, settling and liquidating 
all our rights, interests and obligations in the partner¬ 
ship known as WILLMORE ENGINEERING COMPANY 
of Washington, D. C. ” 

ONE SINGLE OBJECTIVE 


"hereby mutually agree to arbitration", 
ONE SINGLE COVENANT 


Then, to implement that one covenant, one arbitrator to do 
the one thing, arbitration, 

"and we hereby irrevocably appoint, delegate, author¬ 
ize and empower EUGENE D. HEGARTY of Annandale, 
Virginia, as our arbitrator to hear, investigate, and 
arbitrate a final determination for all and each of us 
in our names and places on all matters concerning our 
former and present relationships pertaining to WILL- 
MORE ENGINEERING COMPANY, " 

and to further implement the one covenant, 

"and as the arbitrator for WILLMORE ENGINEERING 
COMPANY on the Board of Arbitrators to be created 
under a pending bill in Congress, H. R. 7258, in the 
event it is enacted and becomes law. " 


"Appointment as Arbitrator under Signed: 
terms set forth in the agreement 

stated above is hereby accepted: (S) Morris F. Luff 


(S) Eugene D. Hegarty 


(S) Willard J. Luff 


(S) Ruth K. Luff 

Witness: 


(S) Lawrence B. Slater 


Mr. Hegarty accepted one appointment as one person. Not as a 
fissionable dual personality. 

Sometime after June 19, 1954, Willard J. Luff and his counsel un¬ 
earthed John W. Slacks and induced him to sign a carbon copy of the ar¬ 
bitration agreement to give some aroma to a scheme for one R. Sidney 
Johnson to claim that he represents the former partners, one of whom he 
made a party defendant in this action, and charged with fraud and deceit, 
and the former partnership, which was breached by the appellees and 
completely dissolved long before any of the parties hereto ever had any 
contact with said Johnson, who had the temerity to file a purported claim 
of the partnership with the board of arbitrators labeling himself as attor¬ 
ney for the appellant against whom he instituted this lawsuit. Mr. Johnson 
was promptly rebuffed by the board. They returned his document to him 
with a letter which he concealed from the court below. That letter recently 
came to light and was filed as an exhibit in this case in the court below since 
this appeal was filed when said Johnson had the further temerity to seek 
another very partial summary judgment in the court below for the payment 
of a fee to him for being a nuisance. He wants, as alleged in the original 
complaint (R. 14, App. 13), the appellants to pay a large part of his alleged 
fee of $37,557.73 (increased to $47,300.00 in the motion for distribution), 
the same appellants whom he charges with fraud and deceit, one of whom 
he claimed to represent as attorney and the other of whom he now says in 
his anserine brief M is not a party in interest" in this proceeding. 

A conspicuous error in this record is the granting of appellees’ 
motion for summary judgment without any trial or pretrial, based solely on 
the words, documents and actions of appellees who now argue that all 
those words, documents, and actions are meaningless, waived, revoked 
and repudiated. They ask this Court of Appeals to sustain such an 
erroneous decision on nothing. 
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Appellees' Brief Evades Issues 

Appellees use nearly fifty pages of printing to evade answering 
the six clearcut questions presented to this Court by appellants. They 
ask this Court to construe their actions as belying their words and doc¬ 
uments, and to construe their abandonment, desertion, breach of con¬ 
tracts, and charges of fraud as merely the operation of law and per¬ 
mit them to take advantage of their own perfidy. 

If the court below was justified in finding there was an absence of 
substantial controversy and genuine issues of material facts without a 
trial or even a pretrial, the only action justifiable would have been out¬ 
right dismissal of the action. 

It is common knowledge that too often every day in this court house 
nuisance litigation, which thrives on congested calendars, results in the 
arbitrary abuse of the summary judgment technique, rank injustice and 
pressured compromises. The United States Government is the largest 
customer, maintaining an army of lawyers and clerks to wield the power 
and prestige of the Government in the court rooms, backstage, and in 
other such ways as they can and do. As a last resort, appellees, in their 
brief (pages 24 and 25, 29 and 30), cite the combined pressure of the 
Commerce, Treasury, and Justice Departments and the General Account¬ 
ing Office, acting through an Assistant District Attorney, as the real 
cause for the summary judgment appealed from herein. They cite the 
fact that said Assistant District Attorney had appeared as the counsel 
for two purported arbitrators, Gerald Ryan and Delos G. Smith, in Civil 
Action No. 5139- 54 in the Court below. When appellants moved the court 
below to strike his appearance, the combined pressure resulted in dis¬ 
missal of the action on his motion. He had no justification whatsoever 
for his activity. The government departments which had subverted the 
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board of arbitrators wanted the board validated as was later done in this 
case by the granting of appellees' motion for summary judgment. 

Then as soon as the board made its award, under the cloud of ap¬ 
pellants' challenge of the two members, appellees were prompted to file 
the suit now the subject of this appeal, joining as a defendant the Secre¬ 
tary of the Treasury. The same assistant district attorney appeared 
again for the Treasury Department and Department of Justice to try to 
get rid of the case quickly, get the arbitrators paid off for their serv¬ 
ices in subverting the purpose of the private laws and wield the power and 
prestige of the Government to pressure a rank injustice predicated on 
perjured affidavits and the averments and documents of appellees, which 
they now ask this Court to construe as meaningless. Appellees' now have 
the effrontery to suggest that this Court of Appeals sustain the judgment 
of the court below to please the combination of executive departments 
who pressured the subversion of the board of arbitrators. 

Appellants' damages for the grossly erroneous and malicious ac¬ 
tions of the Commerce and Justice Departments are the main purpose of 
the private relief laws to be determined by the board of arbitrators. Ap¬ 
pellees testified under oath that they suffered no damages. They had de¬ 
serted, abandoned, breached, revoked, repudiated, and dissolved their 
obligations and responsibilities to or from Will more Engineering Com¬ 
pany and now suggest all that is the operation of law. What law ? Laches ? 
Limitations ? Frauds ? 

The very partial summary judgment of the court below fails to spe- 
c ify what law operated to reconstitute the dissolved partnership without 
substantial controversy. Was it the saber-toothed law of the compounded 
pressure of government agencies? The court’s action was and is reversi¬ 
ble error. 

Respectfully submitted, 

RICHARD L. MERRICK 

1624 Eye St., N. W. 

Washington 6, D. C. 

Attorney for Appellants. 
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ADDENDA 

Since appellees, at page 46 of their brief, print part of a letter 
from appellants’ attorney to the Court below, appellants believe that 
this Court is entitled to have the entire letter before it. Accordingly, 
that letter, together with the response thereto of counsel for appellees, 
is printed in the accompanying appendix. 

Also, in accordance with Rule 17(f) of the General Rules of this 
Court, there are printed in the accompanying appendix, the following 
documents, which constitute a part of the record in the Court below: 

Letter, dated September 22, 1954, from Gerald Ryan, Chair¬ 
man, Board of Arbitrators, to R. Sidney Johnson, attor¬ 
ney for appellees herein. 

Letter, dated March 18, 1954, from Willard J. Luff, one of 
the appellees, to Morris F. Luff, one of the appellants. 

Letter, dated December 22, 1954, from Lawrence B. Slater, 
Legislative and Administrative Assistant to Honorable 
Frank Small, Jr., Member of Congress from the Fifth 
Congressional District of Maryland, sponsor of the bill 
which became the legislation involved in this case, to 
Harold B. Corwin, Deputy General Counsel of the De¬ 
partment of Commerce. 
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APPENDIX 


June 23, 1955 

Honorable Burnita Shelton Matthews, 

Judge, United States District Court 
for the District of Columbia, 

Court House, 

Washington 1, D. C. 

Dear Judge Matthews: Re: Willard J. Luff, et al., 

v. Morris F. Luff, et al., 
Civil Action No. 557-55 

On June 1, 1955, a motion of the plaintiffs for a partial 
summary judgment in the above captioned case was argued 
before Your Honor and taken under advisement. 

On June 9, 1955, the defendants, Morris F. Luff and 
Ruth K. Luff, filed a motion for summary judgment of dis - 
missal, based on information disclosed in the exhibits sub¬ 
mitted by plaintiffs with their motion for partial summary 
judgment. This morning, June 23, 1955, I received from 
counsel for plaintiffs a copy of their memorandum of points 
and authorities in opposition to the motion for summary 
judgment of dismissal. I understand that the motion for 
summary judgment of dismissal has been referred to Your 
Honor. On the motion card filed with the motion, I asked 
for an oral hearing. I am willing to submit the motion on 
the memoranda of points and authorities without oral argu¬ 
ment, if that is agreeable to the Court, in order that both 
motions may be considered at the same time. 

I am sending a copy of this letter to counsel for plain¬ 
tiffs. 


Respectfully and sincerely, 

(S) Richard L. Merrick 
Richard L. Merrick, 
Attorney for Defendants, 
Morris F. and Ruth K. 
Luff 

RLM-.ss 

Cc to R. Sidney Johnson 
and J. Richard Earle. 


June 24, 1955 


Honorable Burnita Shelton Matthews, 

Judge, United States District Court 
for the District of Columbia, 

United States Court House, 

Washington 1, D. C. 

Re: Luff, et al., v. Luff, et al. 

Civil Action No. 557-55 

Dear Judge Matthews: 

Defense counsel in the above action has mailed us a 
copy of his letter to your Honor, dated June 23, 1955. 

We have indicated on the motions card that the plain¬ 
tiffs desire to present oral argument in opposition to the 
defendants' motion for summary judgment of dismissal, 
and we wish to adhere to that position. 

The defendants' motion does not have the status of 
a cross-motion, and concerns matters quite different 
and independent from the points raised by the plaintiffs' 
motion for partial summary judgment now pending deci¬ 
sion. 

We, therefore, respectfully submit that the defendants' 
motion be separately presented and decided. 

Very respectfully, 

(S) R. Sidney Johnson 
R. Sidney Johnson 

(S) J. Richard Earle 
J. Richard Earle 

Attorneys for Plaintiffs. 

Copy to: 

Richard L. Merrick, Esq., 

Attorney for Defendants, 

1624 Eye Street, N. W., 

Washington 6, D. C. 
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Room 7860 

Department of Commerce 
Building 

Washington, D. C. 

September 22, 1954 

Mr. R. Sidney Johnson 
Attorney at Law 
Union Trust Building 
Washington, D. C. 

Dear Sir: 

The Board of Arbitrators have requested me to advise 
you and the parties concerned that the summary of the claims 
of Willmore Engineering Company submitted by you via reg¬ 
istered mail and received September 1 is unsatisfactory and 
not responsive to this Board’s request of August 20, 1954. 

The document referred to is incomplete and non-admis- 
sible because of several obvious defects, namely, it is un¬ 
dated, carries estimated time for one party and appears to 
appoint and designate a trustee for all yet is signed by only 
two of the three members as of August 22, 1945. 

The Board feels that the document is proof of the fact 
that no partnership has existed between the parties since 
1949 and that the statement of Willard J. Luff and Morris F. 
Luff in personal appearances before the board further served 
to establish the fact that there are sound reasons for the ab¬ 
sence of partnership relations between Willard J. Luff, John 
W. Slacks and Morris F. Luff since 1949. 

The Board feels that the Willmore Engineering Company 
claim should be submitted with evidence of present mutual 
agreement between the partners as of August 22, 1945 and 
acknowledgments of responsibility to pay one-half the cost 
of arbitration. 

The Rules of Arbitration which have been adopted by the 
Board will be available on request by the claimant. 

Very truly yours, 


cc 

Willard J. Luff 
Davidsonville Road 
Gambrills. Maryland 
Morris F. Luff 

2153 California Street, Suite 509 
Washington 8, D, C. 

John W. Slacks 
1109 St. Mary's Road 
Tucson, Arizona 


(S) Gerald Ryan _ 

Gerald Ryan 
Chairman 

Board of Arbitrators 



willmore engineering company 906-8 Union Trust Bldg., 

- - Washington 5, D. C. 

Telephone: NAtional 8-3704 
March 18, 1954 

Morris F. Luff, 

2153 California Street, N. W. 

Washington, D. C. 

Dear Morris: 

As you know I met Sidney Johnson at his office on Tues¬ 
day, March 16th, and we discussed the present situation with 
respect to liquidation of Willmore Engineering Company. 

The fact that I alone had authorized and requested him 
to proceed with our defense in the government’s suit for civil 
fraud against you and me was recognized and I reaffirmed my 
authorization to him to act as attorney for Willmore Engineer¬ 
ing Company in effecting its liquidation. I understood that you 
had also authorized him to act in this capacity. 

Sidney pointed out that it would be much better for us 
to endeavor to resolve matters by agreement than to have our 
respective interests adjudicated by others. I hope that this is 
possible although your recent actions have not shown any dis¬ 
position in that direction. 

I have written to Representative Frank Small, Jr., re¬ 
questing consultation between him and Sidney Johnson prior 
to the appointment of an arbitrator. 

I understand that you did not show Sidney a copy of your 
letter to me sent on October 14, 1953, which I am willing to 
forget if your cooperation in resolving our respective interests 
by agreement is immediately forthcoming. 

Sincerely yours, 


(S) Willard _ 

Willard J. Luff, 
Davidsonville Road, 
Gambrills, Maryland. 
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FRANK SMALL, JR. . 

Fifth District, Maryland Subcommittee 

Committee on Public Works Flood Control 

Roads 

CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


December 22, 1954 


Mr. Harold B. Corwin 
Deputy General Counsel 
Department of Commerce 
Washington 25, D. C. 

Dear Mr. Corwin: 

Since you telephoned to me last Thursday, November 
18, for information concerning the Willmore matter, I have 
reviewed the record and checked certain facts. I tried to 
reach you by telephone on Friday, but your office indicated 
that you were not expected until today. 

From March 19, 1953, through July, 1954, this of¬ 
fice was in constant constructive cooperation with Morris 
Luff, looking to the passage of appropriate legislation. 
Willard Luff had contacts with our office on March 21, 1953, 
March 18, 1954, June 17 and 19, 1954, only, prior to final 
passage of H. R. 7258. John W. Slacks never contacted our 
office at any time while legislation was being considered, 
and we had no knowledge of his interest until June 17, 1954, 
on which date Willard Luff informed me concerning him. 

When H. R. 7258 was being considered by the Confer¬ 
ence Committee of the U. S. Senate and House of Represen¬ 
tatives, the grossly erroneous administrative persecution 
of Willmore Engineering Company in connection with the 
unfounded civil fraud prosecution prompted inclusion of the 
words T, and the breach of it”, to require the Board of Arbi¬ 
trators to determine damages, "if any”, for the breach of 
the contract between the Government and Willmore. 

I was astounded to learn that the Board of Arbitrators 
has been meeting in your suite, keeping its records in your 
safe, with Commerce engaging in an adversary proceeding 
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Page 2 


in which your assistants interpose objections and opposi¬ 
tion, and that you have officially defined the issues, fur¬ 
nished stenographic service and have generally taken the 
Board of Arbitrators under your guidance. The law did 
not provide for this. 

The agreement of the Secretary of Commerce, pre¬ 
sented to Congressman Small over the signature of Gen¬ 
eral Counsel Stephen F. Dunn, under date of December 
22, 1953, specifically noted the end of all opposition to 
payment to Willmore contingent upon approval of appro¬ 
priate legislation for arbitration of the matter. The law 
was passed, and we feel that the entire matter should be 
handled exclusively by the Board of Arbitrators without 
any interference, and that the Board of Arbitrators should 
not concern itself with individuals who may attempt to in¬ 
terject personal claims against Willmore. The Willmore 
claim, and that only, was the subject of the law covering 
this matter. 

This office has stayed out of the matter completely 
since the legislation was passed. 

Kind personal regards, 


Very sincerely yours, 
(S) Lawrence B. Slater 


